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Phas A YOUNG MAN has left col- 


lege feeling that his plans for a business career 


were all set. Some of them have discovered 
that their plans have not worked out because 
of conditions beyond their control. 

If you know of a young man who is not 
satisfied with his present occupation, income 
or future outlook, perhaps you would like to 
suggest that he consider the possibilities of an 


insurance career. Why not recommend that 


he take advantage of the unexcelled sales 
training course provided by The Travelers? 
Thorough and practical selling knowledge can 
be absorbed in four weeks of intensive study, 
demonstration and examination. Many grad- 
uates have thus obtained a sound foundation 
for a career as a Life and Accident producer. 

Consult any Life and Accident Manager 
of The Travelers. Applicants must meet re- 


quirements of high standard. 


THE TRAVELERS 


The Truvelers Insurance Company 
The Travelers Indemnity Company 
The Travelers Fire Insurance Company 
The Charter Oak Fire Insurance Company 


Hartford Connecticut 
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We announce now ready 


Fletcher's Corporation Forms Annotated 


Third Edition 
by 
CLARK 4. NICHOLS 
Author of 
NICHOLS CYCLOPEDIA OF LEGAL FORMS, ETC. 


Five Volumes Bound in Blue Keratol Price $45.00 


This edition is the first thoroughly annotated collection of cor- 
poration forms ever published. Its function is to integrate the 
forms with the law of corporations. 


The period from 1929 to date tested almost every sort of cor- 
poration device, and many of them were found wanting from 
the standpoint of protection to the client. This work is designed 
to give that protection. 


Nichols’ revision of Fletcher’s Forms is annotated completely 
and thoroughly with references to decisions, statutes, works on 
corporation law, finance and economics, law review articles, 
the Annotated Case System, and, of course, it is keyed section 
by section to Fletcher’s Cyclopedia of Corporations. 


Following the plan adopted in Nichols Cyclopedia of Legal 
Forms, it tells the lawyer what the law is, or where to find it, in 
conjunction with every subdivision. The cautions and reminders 
are especially valuable. The use of certain forms or clauses is 
frequently inadvisable under certain circumstances, and Mr. 
Nichols has added warning notes wherever necessary to guard 
lawyers against error. 


The new edition of Fletcher’s Forms will be kept to date by 
means of pocket supplements published annually. 


Terms: 6% discount for cash or $10.00 cash and $5.00 monthly. 


Descriptive literature sent on request. 


CALLAGHAN & COMPANY 


401 East Ohio Street Chicago, Illinois 


Published Monthly by American Bar Association at 1140 North Dearborn Street, Chicago, Illinois 
Entered as second class matter Aug. 25, ro at the Post Office at Chicago, Ill., under the Act of ng. 24, 1912. 
Price: Per Copy, 2c; Per Year, $8; To Members, $1.50; To Students in Law Schools, $1.50 
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The American Law Institute’s 


RESTATEMENT 


The product of a nation-wide effort of the legal pro- 
fession to simplify, clarify and unify our common law 


The American Law Institute, which has prepared these Restate- 
ments, has been composed of a large number of the leading jurists, 
teachers and practitioners of the American Bar, including Chief Jus- 
tice Hughes, Elihu Root, George Wharton Pepper, George Wicker- 
sham, Judge Learned Hand, and many others distinguished in the 
legal field. Their participation in the work of the Institute has been 
neither nominal nor perfunctory, for they have taken an active part 
not only as critics at the meetings but as participants in the revision of 
preliminary and proposed final drafts. 

Just as Blackstone reduced to systematic written form the common 
law of England, the American Law Institute has undertaken to 
restate the general principles of the common law of to-day as it has 
been developed and molded by the decisions of our state and federal 
courts, during a period of 150 years. 


The Restatements are not mere text-books. They are not Digests. 
They are not encyclopedias, treatises or monographs. They are not 
model statutes proposed to be enacted by the legislature. They are 
enumerations of the principles of the common law as deduced from a 
careful analysis and study of pertinent decisions, always numerous 
and often conflicting. 
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OF THE LAW 


Already Published 





RESTATEMENT & STATE ANNOTATIONS 


“AGENCY” 


In Two Volumes—1390 Pages 
Adopted and Promulgated by the Institute May 


4, 1933. 
State Annotations Now Ready 
Cal. Ind. Mich. Penn. 
Ga. Md. Miss. R. I. 
Ill. Mass. Neb. W. Va. 


“CONFLICT OF LAWS” 


In One Large Volume—814 Pages 
Adopted and Promulgated by the Institute May, 


1934. 
State Annotations Now Ready 
Cal. La. Mo. Tenn. 
Colo. Md. "mm. 2 Tex. 
I. Mass. Okla. W. Va. 
Ind. Minn. Penn. Wis. 
*Iowa Miss. R. 1. 


“CONTRACTS” 


In Two Volumes—1206 Pages 
Adopted and Promulgated by the Institute May 


6, 1932. 
State Annotations Now Ready 

Ala. Ind. Mo. Penn. 
Calif. *Towa Neb. R. I. 
Colo. Ky. N. H. -- D. 
Conn. Mass. N. J. Wath. 
Fla. Minn. |, 8g W. Va. 
Til. Miss. Ohio Wis. 





“PROPERTY” 


In Two Volumes—1179 Pages 
Adopted and Promulgated May 9, 1936. 
Vol. 1—Division 1—General Introduction to the 
subject “Property” 
Division 2—“Freehold Estates” 
Vol. 2—Division 3—*“Future Interests” 
Parts 1 and 2 
State Annotations New Ready 
Minn.—Mass.—Penn. 


“TORTS” 


Volumes 1 to 3—2097 Pages 


Adopted and Promulgated by the Institute May 
11, 1934. 


Volume 1—Intentioral Harms to Persons, Lands 


and Chattels. 
Volume 2.—Negligence. 


— Just Issued! — 


Volume 3.—Absolute Liability, Deceit, Libel, 
Wrongful Litigation, Domestic Relations, Business 


Part I. 
State Annotations Now Ready 
for Vols. 1 & 2 


Missouri—Penn.—S. D. 


“TRUSTS” 

In Two Volumes—1496 Pages 
Restatement Adopted and Promulgated May 11, 
1935. 

State Annotations Now Ready 


Ark.—Colo.—Mass.—Miss.—N. H.—Ohio—Penn. 
R. I.—Tex. 


* Published in Bound Volumes only—All others 
in either Bound Volumes or Pocket Parts. 


AMERICAN LAW INSTITUTE PUBLISHERS 
m=—> Send your inquiry to any law book dealer <x 
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EURIPIDES KNEW MEN 


This philosopher poet of ancient Greece 


was fully aware of human frailty, when he wrote: 


“Slight not what’s near 


Through aiming at what’s far.” 


Ambitious men, reaching out for 
success, sometimes overlook important duties close by. 
Dearest things often are nearest things—a man’s family, 


for example. 


Keep yours well protected 


with life insurance. 





thea) rudential 


=! Insurance ¥ Company of America 


Home Office, NEWARK, N. J. 
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N OW READY 
: Robert H. Montgomery’s two new 


Tax Handbooks 
for 1938-39 


FEDERAL INCOME TAX HANDBOOK 


corporate and individual income taxes; | 





capital stock tax; excess profits tax: . 

taxes on undistributed profits; stamp By a Nationally 
taxes on issue and transfer 10.00 Known Authority 
of stocks and bonds. 1300 pages $ . 


; a aeeieide ROBERT H. 
Federal Taxe s on ESTATES, MONTGOMERY 


IGTS . 
TRL STS ’ and GIFTS Counsellor-at-Law ; Certi- 


estate taxes, gift taxes, income tax as fied Public Accountant; 


it affects estates and trusts: minimiz- of Lybrand, Ross Bros. 
ing taxes in planning disposi- $7 50 @& Montgomery; Author | 
tion of estates 550 es ~~ of “Auditing,” of “Fed- 


. : ‘ , ‘ eral Tax Practice,” etc. 
AX problems you face this year for 
4 * = Be —with a staff of Legal 


your clients are unprecedented. In 





the Revenue Act of 1938 are dozens of and Accounting 
new provisions to which you must ad- Specialists 
just your tax work 

Few more complicated provisions 


have ever been enacted in a tax law 
than the new corporation income tax which confronts all cor- 
porate taxpayers. The new capital gains and losses provisions 
affect almost every taxpayer, corporate or individual 

You want prompt information about these, about the new 
treatment of losses from worthless securities, and many other 
provisions of the new law which require action this year to make 
tax savings or prevent excessive tax liability. Montgomery's 
Tax Handbooks give you now, in time, the guidance you need. | 


Get This Famous All-Year Help 


Under the new law, it is more important than ever for tax- 
payers and their counsel to consider options which they are per- 
mitted; and to exercise the option in any particular transaction 
or accounting method which results in the minimum tax. Mont- 
gomery’s new Tax Handbooks for 1938-39 help you to take the 
initiative confidently in all matters involving policy and plan- 
ning ; to take the long-range viewpoint in selection and application 

of right accounting procedure. 








These Exclusive Features— Everything on Tax Ques- 
1. Legal and Accounting view- tions in One Place 
points combined at every ; ; 
From your point of view, the 


— bi ital ad t tl book 

, ig, vital advantage these books 

* — seo: samp pha apna offer can be summed up in a few 
PP 3 words—they give you a trust- 





n~ 


- Specific recommendationsof worthy net answer. A nationally 
procedure to follow; known authority and a corps of 
4. Trustworthy interpretation legal and accounting specialists 
of new or doubtful provisions have done the work of research 
give you the right answer 
to each tax question. 


for you. They have interpreted 
the new law—with the reams of 
cases, rulings, and decisions— 
into short, decisive, final recom- 


— fis : aus i(j't mendations of what to do— 
NOW and all through the year. 


Order Your Copies Now 


Law firms all over the country use these great 
Handbooks year after year in preparing re- 
turns, deciding financial policies, handling par- 
ticular transactions to incur least taxes. If 
you order both volumes, you get them at the 


SPECIAL COMBINATION 
PRICE: $15—for both books 


You risk nothing; return them if not satisfied; 
they give most help for the money you ever saw. 






The Books Are Ready. Mail This 
ren  " “Handy “On Approval” Form Now™ ~* 
1 THE RONALD PRESS COMPANY 
| Dept. M279, 15 East 26th St., New York, N. Y. 
Please send me promptly Montgomery’s Tax Books as checked: 
© Federal Income Tax Handbook 1938-39, $10. 
© Federal Taxes on Estates, Trusts, and Gifts 1938-39, $7.50. 
© Both the above books at special combination price of $15. 


Within 5 days after the books reach me, I will remit the 


not satisfactory, I will return them to you within that 
period 





I 

I 

I 

| price stated, plus a few cents for delivery. Or, if they are 
1 

I SE (NED 0450000000: 0sdiudcsadebeasasdencbveudeen 
! 
I 


the famous ) Firm or 
[) Reference. Position ee 
gy net A (must be filled in unless you send cash | 
ax anuals | 


I Business Address 


eee State ! 


VALUATION 
TESTIMONY 


backed by 
EXPERT ANALYSIS 


This company, with a back- 
ground of thirty years of experi- 
ence, is equipped to make thorough- 
going analyses, to prepare 
convincing exhibits and to provide 
competent testimony in support of 
its findings in estate and gift tax 
and other cases involving disputed 
valuation. 


For further information address 
Clayton A. Penhale, Vice-President 


STANDARD STATISTICS 
COMPANY, INC. 


345 Hudson St., New York, N. Y. 


We have handled successfully some of 
the largest cases of recent years. 


The world’s largest statistical 
and analytical organization 
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Law Is Justice 


Notable Opinions 
of Mr. Justice Cardozo 


441 pages of singing prose that make the 
reading of law a delight. The cases se- 
lected cover the whole field of human 
experience—crime, deceit, love, danger, 
loyalty, duty. The facts of each case are 
prepared interestingly and with clarity 
22 pages contain pithy quotations 
culled from other works of the Justice 


ONOUArPA 














“IN HIS WORDS CAN BE DISCERNED THE WISDOM OF 
THE SAGE, THE INSIGHT OF THE PHILOSOPHER” 


With a Foreword by Hon. ROBERT F. WAGNER 
Edited by A. L. Sainer 


Price $3.00 


At Your Bookstore or Postpaid Direct From Publisher. 


AD PRESS, Ltd., 100 Grand St., New York City 


























Agents in Every County Seat throughout 
the United States, with authority to issue immediately 
any type of bond required by the Courts, are one reason 
for the front rank position of the U.S. F. & G. as a writer 


of Court Bonds. Make use of this service. 


Ws Sol & Go 


UNITED STATES FIDELITY & GUARANTY COMPANY 








Home Office: BALTIMORE 











nt or Broker as vou would your Doctor or Lawyer" 











Q Originators of the Slogan: ‘(Consult your Age 
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By a complete knowledge 

of the advantages of 
| organizing Corporations 
under the Delaware Law  - 






b bam ARE definite advantages in organizing corpora- 
tions under the Delaware Law. These advantages, 
and the efficient services rendered by Corporation Service 
Company are well worth investigating. 

For your information we have prepared the four 
valuable descriptive booklets shown at the right. You 
are invited to get your free copies today. Just check 
the booklets you desire, cut or tear out the coupon, 
and mail to the address below. The booklets will be 
sent to you by return mail. 





| CHECK BOOKLETS DESIRED 
NO OBLIGATION 
0D | ‘PROFITS TO YOU 
Using Corporation Ser- 
vice Company for Organ- 
izing Corporations in Del- 
aware 
0 2 “Forms for Organiz- 
ing Delaware Corpora- 
tions 


0 3 * Digest of Delaware 


Corporation Law 
Corporation Service Company ' 1 agaist ins 
Delaware Trust Building Wilmington, Delaware Corporation Law 
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The New Bankruptcy Law 


An authoritative commentary on the Chandler Act, showing its 
effect upon our present law, has been written by an eminent 


Federal Judge and Referee in Bankruptcy and included in the 


1938 Cumulative Pocket Parts 


of the 


U. S. Code Annotated 


The new Federal Rules with full Notes and Index are also in- 
cluded in these 1938 Pocket Parts. 


These are typical examples of the complete service furnished to the 
owners of the U. S. Code Annotated—the completely annotated edition 
of the official government Code of Laws, prepared on an identical 
arrangement as to Titles and Sections. 


A Citation To One Is Always A Citation To The Other. 


The U.S.C.A. gives you the advantage of Exhaustive Annotations that 
cover every construction by the courts of every section of the Federal 


laws. 


Write for convenient payment plan 


West Publishing Co. Edward Thompson Co. 
50 Kellogg Blvd. 141 Willoughby St. 
St. Paul, Minn. Brooklyn, N. Y. 
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CURRENT EVENTS 


Arkansas Voters Adopt Constitutional Amendment Re- 
quiring Supreme Court to Make Rules Regulating Bar 


N NOVEMBER 8, 1938, the vot- 
O ing of Arkansas in the general elec- 
tion went on record overwhelmingly in 
favor of the adoption of an amendment 
to the Constitution reading as follows: 

“The Supreme Court shall make rules 
regulating the practice of law and the 
professional conduct of attorneys at 
law.” 

This amendment was one of eight pro- 
posed amendments to the Constitution 
submitted to the people under the Initia- 
tive and Referendum, and, with another 
amendment enabling the legislature to 
enact a workmen’s compensation law, 
led the ticket by something more than 
a two-to-one majority. 

The adoption of the amendment repre- 
sents the successful culmination of six 
years of persistent effort on the part of 
leaders of the Arkansas Bar to secure 
proper machinery for regulation of the 
practice. After the amendment was sub- 
mitted, an informal poll was taken of 
all the lawyers in the State by mailed 
request for their position on the amend- 
ment. More than half the lawyers re- 
sponded, and this poll showed 93 per 
cent of them in favor of the adoption of 
the amendment. 

The movement for a regulated bar 
was started at a meeting of the State 
Bar Association in 1933, when the meet- 
ing unanimously approved passage of 
an integrated bar bill by the legisla- 
ture; and a committee composed of lead- 
ing lawyers from all parts of the State 
was appointed to study the matter and 
draft a bill. After much work on the 
part of the committee, an integrated bar 
bill was prepared, and printed copies 
sent to all lawyers in the State for com- 
ments and suggestions; and some good 
suggestions were received by the com- 
mittee and embodied in the bill. In that 
form it was submitted to the State Bar 
Association at its annual meeting in 
1934, and by resolution the members 
strongly urged its adoption by the leg- 
islature. Identical copies were intro- 
duced in both the Senate and the House 
when the legislature convened in 1935. 


Open hearing was held on the bill by 
a committee of the Senate, and that 
committee recommended its passage, 
and the Senate passed it. Due to stress 
of other legislative matters, the bill was 
not reached for a vote in the House. 

On further approval at the annual 
meeting of the Arkansas Bar Associa- 
tion, the bill in substantially its orig- 
inal form was introduced again in both 
the Senate and the House at the ses- 
sion of the legislature in 1937. There 
was some opposition in the legislature 
to any bill on the subject being passed, 
but the particular opposition voiced was 
on minor details of the bill. There was 
such division of opinion on these mat- 
ters that when the bill was reached for 
a vote in the Senate it was defeated. 
The Bar Association Committee then 
had introduced in the Senate and House 
a bill similar to the Act in Kentucky 
authorizing and requesting the Supreme 
Court to make rules regulating the bar; 
but when that was brought to a vote in 
the Senate it was defeated. 

Following that, members of the Bar 
Association Committee and some other 
lawyers informally took up with the 
judges of the Supreme Court the ques- 
tion whether the Court would make 
rules regulating the bar and the law- 
yers, under its inherent power; with the 
result it was ascertained that some 
members of the Court doubted the pow- 
er of the Court to act, and, with this 
division, it was apparent the Court 
would not act in the matter. 

At the following meeting of the State 
Bar Association, in May, 1937, the Bar 
Association Committee recommended 
that all questions of the right and duty 
of the Supreme Court to make rules 
regulating the practice be set at rest by 
an amendment to the Constitution, and 
that petitions be circulated under the 
Initiative and Referendum setting forth 
the amendment, in the exact language 
first quoted herein. The recommendation 
of the committee was adopted, and it 
began circulation of the petitions in the 
same month. Some 18,000 signatures of 
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qualified voters were needed to submit 
the amendment. The committee secured 
some 34,000 signatures on the petitions, 
and the petitions were filed on July 8, 
1938. 

A publicity committee was _ then 
formed to bring the merits of the pro- 
posed amendment to the attention of the 
voters. The ballot carried some twelve 
proposed amendments and _ legislative 
acts. Opposition to some of the other 
measures aroused intense public inter- 
est, and the work of the committee on 
publicity was burdened with the task 
of bringing the bar amendment particu- 
larly to the attention of all the voters. 
Those bitterly opposed to some of the 
other measures sought their defeat by 
trying to arouse a popular sentiment to 
“kill ’em all.” 

The publicity committee on the bar 
amendment not only sought the aid of 
the lawyers, but brought the merits of 
the amendment to the attention of the 
voters through other channels. For one 
thing, it was laid before the executive 
committee of a farmers’ organization in 
the State that had some 22,000 mem- 
bers; its merits were explained, and 
that executive committee recommended 
its adoption in a ringing resolution that 
was sent by it to all of its members. 
The publicity committee followed that 
up with circulars through the mail, 
newspaper editorials throughout the 
State, and speeches before civic clubs, 
public forums, and the like. The recep- 
tion of this publicity by the voters as 
a whole was very encouraging, and no 
organized opposition to the adoption of 
the amendment was encountered. 

The official returns on the election 
will not be tabulated, and the adoption 
of the amendment formally announced, 
until later. Following that, it is expect- 
ed that the Supreme Court will speedily 
act in response to the grant of power 
and mandate of the amendment, and 
that rules satisfactory to the bar will 
shortly be promulgated by the Supreme 
Court regulating the practice and the 
conduct of lawyers, and that they will 
doubtless contain appropriate organiza- 
tion of the bar to make the rules effec- 
tive. H. Howarp CockriLt, 
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United States Supreme Court Bar Holds Meeting and 
Adopts Resolutions on Justice Cardozo 


T THE call of Solicitor General 

Robert H. Jackson, members of 
the Bar of the United States Supreme 
Court, at 11 a.m. November 26, con- 
vened in the court room where Mr. Jus 
tice Benjamin N. last 
his country in an effort to express their 
high regard for 
work and his attainments. Chief Justice 
Hughes had said that “At an appro 
priate time, the Court will receive the 
resolutions of the Bar in tribute to his 
memory.” Such resolutions were adopt 
ed at this meeting. They well expressed 
the pattern of his life, the deep regard, 
and the high esteem in which he is held 
by the entire Bar. 

Presiding at the meeting Mr. 
John Lord O'Brian of Buffalo, New 
York, who very fittingly emphasized Mr 
Justice Cardozo’s faith in the power of 
reason and persuasion over force, his 
all-pervasive sympathy, his broad un- 
derstanding of the ways of mankind, his 
rare intellectual genius, his appealing 


Cardozo served 


his personality, his 


was 


and utterly sincere personality, and ex- 
plained that the word, “majesty,” a 
word he always avoided, alone ex- 


pressed his outstanding characteristics. 

Former Solicitor General William D 
Mitchell, now of New York, N. Y., pre 
sented the resolutions and read them. He 
was chairman of the sub-committee 
which had drafted them. The 
members of the sub-committee were Mr. 
Charles C. Burlingham of New York, 
N. Y., and Professor Felix Frankfurter 
of the Harvard Law School, Cambridge, 
Massachusetts. 


other 


Associate Judge Irving Lehman of 
the Court of Appeals of the State of 
New York, a close personal friend of 
Mr. Justice Cardozo and who |} 
with him on the bench of that 
spoke of his complete absorption in his 
work, of his selflessness, of h 
for the analysis of cases in the confer 
ence room, and concluded that this per 
haps was where he had made his great 
est contribution to the con He 
illustrated Justice Cardozo’s high sens¢ 
of judicial confidence by saying that he 
had never talked with hit 

before the Supreme Court until after the 


iad serve 


Court 


is genius 


1 
mon iaw. 


about a case 


ind that he 
the dis 


embers of 


decision was hanced down 
at no time had divulged any of 


. 1 
t other 


cussion or views < 
that Court as expressed in 


over 


conferences 


cases before it for consideration 


Former Senator Georg 
Pepper of Philadelphia, 
delineated the groups whom M1 
Cardozo attracted as being: First, hi 
intimate friends; fellow intel 
lectuals; third, those who noted his pas 
sion for justice and admired him for it 
and fourth, those who, conscious of their 


Pennsvlvania 
T 
| 
| 


sect ynd. 


own cultural inadequacy, wished to 
establish contact with the cultured, hop- 
ing they might be mistaken for that 
type. He gave a cassification of the 191 
cases before the Supreme Court in which 
Justice Cardozo had recorded his views 
He recalled that the Justice usually was 
called a liberal and accepted that tern 
with approval as referring to his pas 
sion for liberty. In closing, he referred 
to Justice Cardozo as a faithful public 
servant, a profound scholar, a just judge 
and a true friend. 

Mr. Monte M. Lehman of New 
leans, Louisiana, drew a parallel in 
some respects between Mr. Justice Car 
dozo and Mr. Justice Holmes, whom he 
succeeded. He praised the 114 opinions 
which Justice Cardozo had written in 
his five years of active service on the 
Supreme Court for their literary 
gance and their vivid power of expres- 
sion. He explained that Justice Cardozo 
had stood alone as a dissenter in only 
the so-called hot oil 


Or- 


ele- 


one case, Texas 
case, 

Former Under-Secretary of the Treas- 
ury Dean G. Acheson of the District of 
Columbia Bar, 
pared discussion of “Mr. Justice Car- 
dozo and Problems of Government.” It 
was supported by quotations from the 
Justice himself and by others regarding 
him or by way of illustrating his char 
In explanation of Justice 
Cardozo’s distrust of the ability of the 
human mind to resolve human problems 
by logical reasoning from assumed prem- 


gave a very well pre- 


acteristics. 


he quoted from one of his New 


ses, 
York court opinions, written a decade 
before his appointment to the United 
States Supreme Court, to the effect 
that “This case is a striking instance of 
he dangers of ‘a jurisprudence of con 
eptions’ the extension of a maxim 
or a definition with relentless disregard 
tf consequences to ‘a dryly logical ex 
treme.’ The approximate and relative 
become the definite and absolute.”’ 

\s striking again at the “pernicious 
nd inveterate habit of dwelling on ab 
tractions,” he quoted Justice Cardozo 
Yale 


Judges march at times to pitiless con 


nm one of his lectures, thus 


lusions under the prod of a remorseless 
logic which is supposed to leave them 
no alternative. They deplore the sacri 


ficial They 


averted 


rite. perform it, none the 


with gaze, convinced 
they plunge the knife that they obey the 
bidding of their office. The victim is of 
fered up to the gods of jurisprudence on 
the altar of regularity.” At another place 

referred to those the 
lemon of formalism tempts the intellect 
vith the lure of scientific order.” 


“times when 


Illustrating how, when the “dryly log- 
ical extreme” had already been reached, 
he followed the path of practical judg- 


ment back to safe ground, is this quo- 
tation: “To refuse to give heed to these 
distinctions, will lead us into a morass 


~f practical difficulties as well as doc- 
trinal refinements the net 
of these complexities has entangled the 
\ halt must be called be 
fore the tangle is so intricate that it 


Already 
decisions 
can no longer be unraveled 

Judicial Selection Amend- 


ments Lose in Ohio and 


Michigan 


HE constitutional nendment in 
Ohio for an appointive judiciary, 
along the line of the California plan, 
with confirmation by the Senate, and the 


viding for 


Michigan amendment, p1 the 
appointment of members of the Supreme 


Court by the governor from a list of 
one Or more candidates selected by a 
representative judiciary commission, 
were both decisively rejected by the 
voters at the November elections. Un 


official returns on the Ohio amendment 


were: “No,” 1,224,947; “Ye 619,587. 
In Michigan the unofficial returns 
showed 497,002 against the amendment 
and 357,632 for it. 

No doubt this is mere e first e1 
gagement of the campaign in botl 
States. In Ohio leading newspapers 
which supported the endment are 
urging that the fight be carried on. 
“This week’s defeat ly a phase of 
the battle for better courts The fight 
goes on,” says the Cleveland Plain 
Dealer. And the Youngstown Vind 
cator says: 

“On the whole, yesterday’s voting in 


Ohio was intelligent, but the voters 


made one mistake by defeating the cor 
stitutional amendment for appointment 
of high court judges. 

“Even the amendment ponsors had 


foreseen this result, for most voters did 
not understand either the amendment’s 
machinery or the issues 
caused the defeat, as shown by the fact 
that the 
over the state, while in Mahoning 


adverse majority was 2 to 1 
ty, where the plan had been given som: 
publicity, the vote was clos« 

“A long and intensive campaign of 
education is needed to get the mas 
voters to understand and approve an 


familiar proposal. In the case of the ju 
dicial amendment there were no special 
nterests to provide an incentive fe 
financing such a campaign. An improved 
udiciary is everybody’s business, and 
it 1s nobody's. 

“The special interests, indeed, wer: 
all on the other side, for t ndment 
proposed to take the courts out of the 
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Wo Are You Going to San Francisco: 
ese 
HE Committee on Arrangements for the San Francisco Meeting (July 10-14, 1939) invites sug- 
at gestions from the members of the Association who will attend and are interested in special travel 
a arrangements and in post-convention tours, to the end that plans may be made that will appeal to 
“oq those who make the journey. 
it It has been suggested that the early date of the meeting makes a sight-seeing tour of any length 
on the going journey seem impracticable, but no decision will be made until the Committee is advised 
of the wishes of the members, who are requested to inform the Committee on Arrangements, 1140 North 
d Dearborn Street, Chicago, Illinois, whether they are interested in any one or more of the following 
= plans : 
1. A special train party, going direct from Chicago to San Francisco, without stopovers, to arrive 
at San Francisco 6n Sunday, July 9. 
2. A special train party, leaving Chicago Sunday, July 2, arriving at San Francisco Sunday, 
- July 9, traveling over a northern transcontinental route, and providing opportunity for stops at na- 
TY, tionally known points of interest en route. 
a _ 3, Return trip via southern route, arriving at Chicago approximately one week after leaving San 
the Francisco, and providing stopovers at points of interest en route. 
naa 4. Return trip through the Pacific Northwest, Victoria, Vancouver and east via Canadian Pacific 
of Railway, stopping at points of scenic interest en route, to occupy approximately one week. 
a 5. Trip to Honolulu, sailing from San Francisco at 5 P. M. Friday, July 14, arriving at Hono- 
n, lulu Wednesday, July 19; leaving Honolulu Friday, July 28, and arriving San Francisco, Wednesday, 
he August 2. 
n 6. Trip to Alaska, sailing from Seattle and returning to Seattle. (No steamers for Alaska sail 
a from San Francisco.) Schedules for the 1939 season are not at present available, but those interested 
pd will be furnished with definite information as soon as possible. 
do __ 7. Return trip through the Panama Canal, sailing from San Francisco and arriving at New York. 
. Schedules are not yet available for the 1939 season, but complete information will be furnished as soon 
o as possible 
th On the basis of the response to the above suggestions, plans will be formulated, and a more de- 
oat tailed announcement will appear in an early issue of the JoURNAL. 
z AMERICAN BAR ASSOCIATION 
of COMMITTEE ON ARRANGEMENTS 
ht 1140 N. Dearborn Street, 
“g Chicago, III. 
in . . 
we hands of influential politicians, indus- rence Groner, of the former court, to joint committee of the two courts to 
: trialists and other minority leaders, and meet in Charlottesville, Virginia, on No- consider problems of administration, and 
nt make the judiciary represent the public vember 4 and 5. In addition to the finally the subject of integration of trial 
at large. imembers of these Courts a number o} and appellate rules. 
d “When the electorate understands this members of the bar were present. Sena- The Committee on Arrangements, 
4 it will pass the judicial amendment, tor William H. King of Utah addressed headed by Justice Justin Miller of the 
‘ which should be resubmitted whenever the first session of the conference and ourt of Appeals, did not assign particu 
¥ there is a prospect for its success. The speakers at the banquet on Nov. 4 in- lar topics to individual judges, but asked 
ot amendment had the endorsement of cluded Dean Armistead M. Dobie of for and received a general discussion. 
, many such organizations as the League the University of Virginia Law School, Chief Justice Groner presided at all ses- 
of Women Voters; perhaps these groups and Honorable Thomas B. Gay of Rich- sions and Justice Bolitha J. Laws of tne 
might join hands for an educational ef- mond, chairman of the House of Dele- District Court acted as secretary. 
. fort which would afford such a pros- gates of the American Bar Association The conference will be an annual af- 
; pect.” he first afternoon was given over toan fair and the Chief Justice of the Su- 
, open forum discussion on judicial con- preme Court of the United States has 
) es ferences. been asked to designate a member of 
- Judicial Conference Held by The meeting the following morning that Court to ‘eiainaas it at future meet- 
ss District of Columbia Courts was devoted to a consideration of prob- jngs. In addition to the judges of the 
4 ° ° lems relating to the organization, ad- two courts mentioned, representatives of 
: Letter from Chief Justice ministration and interrelation of the bar associations in the District will be 
Hughes work of the District Court and the invited, as it is planned to have the con- 
A JUDICIAL conference of the ©ourt of Appeals, including such topics ference an instrumentality of both the 
e judges of the United States Court 45 pre-trial procedure, administrative bench and the bar. A similar conference 
. of Appeals and the United States Dis- direction of trial and appellate practice, is held regularly in the Fourth ( ircuit, 
trict Court for the District of Columbia including simplification of pleadings, and a Third Circuit conference was 
. was called by Chief Tustice D. Law- findings and the creation of a continuing scheduled the last week in November. 
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The formation of such conferences in 
each Circuit was recommended at the 
last meeting of the conference of senior 
circuit judges. The desirability of these 
meetings is emphasized in the following 
letter from the Chief Justice of the Su- 
preme Court to Chief Justice Groner: 


“November 1, 1938 
“My Dear Mr. Chief Justice: 
“I am gratified to learn that the 
Judges of the U. S. Court of Appeals 
and the U. S. District Court for the 


District of Columbia are about to hold 
a conference. The Conference of Senio1 
Circuit Judges has repeatedly empha 
sized the importance of such local meet 
ings for the purpose of considering pra 
ticable measures to remove obstructions 
to the prompt and efficient administra- 
tion of justice. The Judges know | 
ter than anyone else where defects lic 
and they should be the first to suggest 
available remedies. The 
tacts of a judicial conference with th 
free opportunity for 
views should be of greater value than 
any formal 
appeals. 
“At the present time, 
ences are especially desirable 
Rules of Civil Procedure 
judicial orientation. The rules will not 
accomplish all that is desired unless the 
Judges are animated by the spirit which 
cherish the 
effectiveness 


et 


informal con 
interchanges of 


dissertations or hortatory 


such confer 
The new 


require a new 


pervades them and deeply 
desire for simplicity and 
in procedure which led to their adop 
tion. More than ever, the success of ad 
ministration now lies with the Judge as 
he enjoys the increased freedom from 
technical requirements. Under this im 
proved system, properly administered, 
we have reason to expect that the work 
of the federal courts will enjoy public 
confidence in a far greater degree than 
has hitherto been attained. 

“I regret that I cannot have the priv 
ilege of meeting with the Judges of the 
District and | like to 
convey to each and all the 


should have you 
assurance ot 
my high esteem and my warm apprecia 
tion of their devotion to their important 

task. 
“With cordial regards, | 
“Very sincerely yours, 


“CHARLES E. HUGHES.” 


im, 


Joint Committee Works on 
Bill for Administrative 
Of fice for Federal Courts 


JOINT session of the committees 
recently appointed respectively by 


the Conference of Senior Circuit Judges 
and Attorney General Cummings for the 
purpose of working out a recommenda- 


tion for a measure that would accom- 
plish the general objectives of the 


\shurst Bill was held at the Department 
of Justice in Washington on Nov. 18. 
The lasted about four 
hours and the 
expressed themselves as hopeful that a 
bill can worked out 
to the next Congress which will carry 


conference 


members of committees 


be for submission 


out the two general objectives (1) 
[ransfering the budget of the courts 


from the Department of Justice to the 
Judiciary; and (2) Establishing 
individual, 


some 
agency, either a 
which shall be charged with collecting 
judicial statistics the 
courts of the conditions of the dockets 


group or 


and apprizing 
and other matters which are connected 
with the improvement of the adminis- 
tration of justice. 

Appointment of the committee by the 
Conference of 
followed an address and li 
tion to that body at its fall meeting by 
the Attorney General. He then pointed 
out the significant and highly desirable 
provisions of the so-called Ashurst Bill 


Senior Circuit Judges 


recommenda 


(S. 3212) which was introduced at the 
last session of Congress but was not 
acted on by the Judiciary Committee, 
but made it clear that while he was in 


of the measure, he had no objec- 


tions to any 


favor 
modifications of its provi- 
sions which could be regarded as im 
provements, 

the 


this recommendation 


Senior 


Following 


Conference of Circuit Judges 
made the following report 


“Courts—The Attorney li 


General di- 
rected attention to the bill introduced at 
the last session of Congress (S. 3212) 


for the establishment of an administra- 


tive office of the United States courts 
ind, while not objecting to modification 
ind improvements, the Attorney Gen 


eral strongly endorsed the objectives of 
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the measure in the hope that these might 
have the approval of the Conference. 
“One of 
the courts the power of 
own business affairs an 
to relieve the Department of 
that responsibility. The 
eral thought it bad in 
practice that the « 


these objectives is to give 
managing their 
1 to that extent 
Justice of 


Gen- 


principle and 


Attorney 


~} ae | 
hief litigant before the 


courts should have the control of the 
financing, the budget, the accounting 
and all the other details which are s« 


intimately a part of the judicial admin 
istration. 

“Another objective is t 
improved supervision of the work « 


courts through an organization unde1 
judicial control. These objectives, as 
well as the provisions bill in ques 
tion, were fully discussed in the Con 
ference. In order to attain the desired 
ends, and to meet such objections as 
had been urged to the pending measure, 
the Conference provided for the appoint- 


ment of a committee to prepare a rec- 


ommendation, subject [ the approval of 
the Conference, ‘having in view the in- 
corporation of the provisions of the 


present bill looking to the transfer of 








the budget from the Department of 
Justice to the administration of the 
courts by some proper means 1, like 
wise, embracing a provision looking 
toward the establishment of Judicial 
Councils on some other lil ethod 
within the several circuits and the Dis 
trict of Columbia for the control and 
improvement of the administration of 
justice therein.’ This work on behalf 


of the Conference is to be prosecuted in 


collaboration with the Attorney General 
The committee is also authorized to 
submit any recommendations that are 


cognate to the matt 


“This committee is composed of Chief 


“a 

Justice Groner of the ( ed States 
Court of Appeals for the District of 
Columbia, and Senior Circuit Judges 
Manton, Parker, Evans and Ston 

Attorney General Cummings there 
upon appointed a committee to represent 
him in discussions with the commit- 
tee appointed by the Conference of 
Senior Circuit Judges, naming the fol 
lowing as members Arthur T. Van 
derbilt, President of the American Ju 








MID-WINTER MEETING OF THE HOUSE OF DELEGATES 


N PURSUANCE of the resolutions of the House of Delegates, adopted at its recent meeting in Cleve- 
land, providing for a two-day meeting of the House in Chicago between the fifth and { 
January, 1939, and directing the Chairman of the House to designate the days upon which such 
should be held, it is hereby announced that January 9 and 10, 1 
man of the House as the days upon which such meeting shall be held. 

The sessions of the House will be held at the Edeewater Beach Hotel. Chicago, Illinois, beginning 
Monday, January 9, at 10:00 A. M., Central Standard Time. 
Harry S. Knicurt, Secretary 
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dicature Society, 
Maurice Morris, of the Executive Com- 
mittee of the American Bar Associa- 
tion; Dean Herschel W. Arant, Presi- 
dent, Association of American Law 
Schools; Alexander Holtzoff, Special 
Assistant to the Attorney General ; Gor- 
don Dean, Special Executive Assistant 
to the Attorney General 


Chairman; George 


Current Legal Institutes Cov- 
ering New Fields— Bank- 
ruptcy, Administrative 
Law, Property, Etc. 


HILE legal institutes on the new 

Rules of Federal Procedure con- 
tinue to flourish, new subjects are now 
appearing on institute programs. 

The Detroit Bar Association, which 
has been active in this line of endeavor 
and which put on a very successful in- 
stitute on the Federal Rules in Septem- 
ber, followed this on November 2, 3 and 
4 with a three-day gathering on the new 
Chandler Bankruptcy Act. These lec 
tures, beginning at 3:30 or 4 o'clock in 
the afternoon, were held in a downtown 
auditorium and the attendance ran be- 
tween 175 and 200. The first speaker on 
the program was Paul H. King, Refe- 
ree in Bankruptcy, whose subject was 
“General Changes in the Bankruptcy 
Act.” On November 3, Jacob I. Wein- 
stein, member of the National Bank- 
ruptcy Conference, spoke on the sub- 
ject of “Arrangements” and on _ the 
third day Professor John Gerdes of New 
York University spoke on “Corporate 
Reorganizations. ” 

The same subject formed the basis of 
a short institute at the Michigan State 
Bar convention in October, the speak- 
ers being Mr. Paul H. King of Detroit 
and Mr. Charles True Adams, Referee 
in Bankruptcy in Chicago. The Jun- 
ior Bar Section, according to informa- 
tion received from Mr. Paul Weadock, 
President of the Association, has tenta- 
tive plans to hold a clinic early in De- 
cember, including three meetings, one 
each on the subjects of “Trade Regula- 
tions,” “Labor Relations” and “Admin- 
istrative Tribunals.” An institute on 
the new Bankruptcy Act was also held 
in Pittsburgh late in November under 
the sponsorship of the Alleghany County 
Bar Association, at which Referee in 
Jankruptcy Watson B. Adair was the 
principal speaker. This institute was 
the first of a series on different subjects 
which has been planned for the winter 
season. 

The Bar Association of St. Louis also 
conducted an institute on the Chandler 
Act at the Municipal Auditorium No- 
vember 18, 1938. The discussion was di 
vided into two parts l. General 
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NOTICE BY THE BOARD OF ELECTIONS 


HE following states will elect a State Delegate for a three-year term 
in 1939: 


Arizona Nebraska 
Connecticut New Jersey 
District of Columbia Oklahoma 
Illinois South Carolina 
lowa South Dakota 
Maine Texas 
Michigan Washington 
Mississippi Wyoming 
Montana Puerto Rico 


For all states, with the exception of Puerto Rico, this is the second 
election for State Delegate which has taken place under the Constitution 
adopted by the Association at Boston. At the Cleveland meeting the Con- 
stitution was amended to provide for the election of a State Delegate to 
represent the Territory of Puerto Rico (Article II, and Article V, Section 
4). This is therefore the first election for State Delegate to take place in 
Puerto Rico. 

Nominating petitions must be filed with the Board of Elections not 
later than February 10, 1939. Forms of nominating petitions may be secured 
from the headquarters of the American Bar Association, 1140 North Dear- 
born Street, Chicago. Nominating petitions in order to be timely must 
actually be received at the headquarters of the Association before the close 
of business at 5:00 P. M. on February 10, 1939. 

Attention is called to Section 5, Article V, of the Constitution, which 
provides : 

“Not less than one hundred and fifty days before the opening of the 
annual meeting in each year, twenty-five or more members of the Associa- 
tion in good standing and accredited to a State (or the territorial group) 
from which a State Delegate is to be elected in that year, may file with the 
Board of Elections, constituted as hereinafter provided, a signed petition 
(which may be in parts), nominating a candidate for the office of State 
Delegate for and from such State (or the territorial group.)” 

Unless the person signing the petition is actually a member of the 
American Bar Association in good standing, his signature will not be 
counted. A member who is in default for the payment of dues is not a 
member in good standing. 

Each nominating petition must be accompanied by a typewritten list of 
the names and addresses of the signers as they appear upon the petition. 

Ballots will be mailed to the members accredited to the States, in which 
elections are to be held, within thirty days after the time for filing nominat- 
ing petitions expires. KDWARD T. FAIRCHILD, 

Chairman, Board of Elections. 





Changes in the Bankruptcy Act—Hon. St. Louis Bar Association, announces 
Jacob M. Lashly, chairman of the Amer- that the next legal institute in St. Louis 
ican Bar Association’s new Section of will take up the 1938 Income Tax. The 
Commercial Law. 2. Corporate Reor- date has not been decided upon but will 
ganization Under Chapter Ten of the be about the first of February. 
Chandler Act—Hon. Harry S. Gleick The Milwaukee County Bar Associa- 
of the St. Louis Bar Association’s Ex- tion and the Marquette University Law 
ecutive Committee. ’ School are presenting a series of lec- 
The speakers summarized the New tyres on the subject of bankruptcy, the 


Bankruptcy Act as a coupling of two 
parts and two purposes, diametrically 
opposite in conception. The first was 
suggested by credit men for creditors, 
and puts teeth into the old bankruptcy 
law. The second reflects the recent 
moratorium sentiment and breathes re- 
habilitation and hope. 

After the principal addresses, the 
meeting was thrown open for questions 
from the audience. 

Mr. Albert Chandler, chairman of the 
Committee on Legal Education of the 


program being as follows: 

November 16: Supplementaries—Rob- 
ert S. Moss; Assignments and Receiver- 
ships—L. L. Rieselbach. 

November 30: General Bankruptcy 
Under the New Chandler Act—R. I. 
Kenney and John C. Warner. 

December 14: Corporate Reorganiza- 
tions in Equity and by Voluntary As 
signments—F. H. Hallows and Paul 
Newcomb. 

(Continued on page 1036) 
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| 
Nout STRAIGHT LIVES AND A COUPLE OF QUESTIONS 


A man in Grand Rapids, Michigan, writes, “...is the fifth corpora- 
tion I have already formed and for which you were not considered 
as agent on account of this policy [of dealing only with lawyers | 
... And writes a corporation in Illinois, saying it has no attorney, 
“Are you not restricting your service sales by limiting your service 
to attorneys only?” 

Indeed yes: There is business in our line every day, we suppose, 
that we lose because we will not take it except through a lawyer. 
There always has been such business and always, we suppose, will be. 

Are we then—the associated Corporation Trust and System com- 
panies—sacrificing ourselves for the profession of law by refusing to 
represent a corporation except through its lawyer? The answer is in 
those straight lines at the left. They roughly represent: 


BY THE BLACK LINE A—Total units as of January 1, 1938, of 
statutory foreign representation in the hands of corporate 
agencies which accept representation only from lawyers. 


BY THE GRAY LINE B—Total units as of January 1, 1938, of 
such representation in the hands of corporate agencies known 
to accept representation from either lawyer or layman. 


BY THE BLACK LINE Y—Total units as of January 1, 1938, of 
statutory foreign representation in the hands of The Corpora- 
tion Trust Company, C T Corporation System, and associated 


companies. 


BY THE GRAY LINE Z—Total units as of January 1, 1938, of 
statutory foreign representation in the hands of all other cor- 


porate agencies. 


The simple explanation of it all is that C T Representation assures 
the law phases of a corporation’s taxes and reports coming under 
the supervision of its own lawyer... and in that way lies safety for the 
corporations. So, regardless of how many at times get the idea that 
they do not need a lawyer, reject the C T policy, and go elsewhere 
for their corporate representation, time brings change...corporate 
trouble befalls and a lawyer has to be retained ...with a lawyer 
comes a change to representation over which the lawyer will have 
supervision...and for most lawyers that means C T Representation. 


Hence the relative lengths of those straight lines. 


Are your corporation clients all C 'T represented? 
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THE “FAIR LABOR STANDARDS ACT OF 1938” 





An Expository Discussion of the Statutory Language and the Problems Intended to Be Dealt 
with under the Act (Chapter 676, June 25, 1938; U.S. C. A. Ch.8)—Congressional Finding and 
Declarations of Policy—Definitions Indicate a Pragmatic Approach Consistent with Broad 


Outlines of Policy Indicated—Substantive Mandates—Provisions for Administration 


ery for Fixing Wage Rates—Judicial Review Provided 


Machin- 
Violations and Penalties — Some 








Serious Legal Issues Which Are Bound to Arise, ete. 





By Hon. HENRY EPSTEIN 


Solicttor-G eneral 


of the State of New York; Member of American Bar Association's Standing Committee on 


Labor, Employment and Social Security 


EGISLATION should not be condemned because 
it seeks to inject a social conscience into our com- 
petitive system. It must not be thought that laws 

designed to alleviate evils in our economic life are 
aimed to supplant a “free’’ economic system simply 
because they invade hitherto uncharted territory. To 
preserve the competitive system and its profit basis, 
government must insist that private business and its 
profits shall not interfere with the welfare of the na- 
tion as a whole. Competition has failed to work out 
its own rules to enable the best man to win. As Mr. 
Isador Lubin, Commissioner of Labor Statistics, has 
said, “All too frequently the honors—profits—go to 
those who can take the greatest advantage of their 
fellow men.” 

Among the last of the enactments of the 75th 
Congress is one that sevks to place in the hands of the 
government a major economic weapon in attempting to 
equalize working conditions in the United States. The 
“Fair Labor Standards Act of 1938” (Chapter 676, 
June 25, 1938—U. S. C. A., Ch. 8), better known per- 
haps as the “Wages and Hours Bill,” aims to start 
business off from scratch and to provide minimal 
standards of decent and fair working conditions as the 
basis of our competitive life.’ It is far too soon even 
to speculate upon the prospects of the statute for suc- 





Epitor’s Note: During the present Association year, 
the Association’s Standing Committee on Labor, Employ- 
ment and Social Security has been making a special study 
of the newer problems of the law in this field, with a view 
to a report to the House of Delegates at its meeting in 
Chicago in January. These studies have gone forward at 
the request of President Hogan, who has been desirous 
that the Association shall make its contribution to the in- 
formed study and understanding of the problems of labor 
law. The above article has been prepared by a distin- 
guished member of the Committee, who as Solicitor-Gen- 
eral of the State of New York, has argued before the 
United States Supreme Court several outstanding cases in 
the field of labor law. The article prepared at the request 
of the Chairman of the Committee presents the views of 
the author, not of the Committee or the Association. In 
view of the recent taking effect of the Act, it was prepared 
within considerable limitations as to time and available 
material, and necessarily will be found to be preliminary, 
exploratory and perhaps in some respects provisional in 
treatment, but nevertheless a useful exposition of the statu- 
tory language and the human problems intended to be 
dealt with under the Act. 

1. The sections of the Act are designated by the numbers 


as used in the U. S. C. A. volumes. 


96! 


cess, either in its aims or in its likelihood to withstand 
legal attack in attempted application. We must assume 
that the Administration will move with caution and 
only after thorough analysis of the industries sought 
to be brought within its scope. No one can quarrel 
with the aims of the Fair Labor Standards Act. Nor 
should industrial captains seek to jettison a law so 
well-intentioned, by litigation, attacking procedural or 
substantive provisions before it has had a fair chance 
to operate and an appraisal of its workability made 
available. At the same time it is of the utmost im- 
portance that laymen and lawyers alike inform them- 
selves of its terms, its ramifications, its probable effects 
and the interrelation of its administration with law and 
the courts. 
Legislative Declaration 


Every statute born of economic and social pres- 
sure must be viewed in the framework of the condi- 
tions aimed to be remedied thereby. In this case it 
is vital to a proper understanding of the act that we 
read with care the Congresssional finding and declara- 
tions of policy. Such prologues are becoming common 
to all economic and social legislation, Federal and 
State. It is now an accepted “technique” of legisla- 
tive draftsmanship. Often the prefatory statement of 
a public policy instinct in the act itself, is but an 
expression of a pious hope or wishful thinking. At 
other times it becomes a guide to judicial construction 
and application. Experience determines on which side 
the balance will weigh most heavily. The careful 
student will give it full credit. 

In this Act Congress makes a general finding that 
conditions existing in our industrial-commercial life do 
not conduce to the maintenance of minimal health, liv- 
ing and general welfare standards of workers employed 
therein; that the “free flow of goods in commerce”’ is 
burdened thereby ; that unfair competition results there- 
from and resultant labor disputes and disorderly mar- 
keting ensue (§ 202-a). The policy of correction and 
elimination of the burdensome conditions through the 
regulatory power of Congress over “Commerce among 
the several States,” without substantial impairment of 
employment or earning power, is asserted (§ 202-b). 
The statute contains procedural and substantive pro 
visions with broad impact upon our heretofore more 
or less uncoordinated economic life. The procedural 
provisions may be even more important than the sub- 
stantive mandates inasmuch as they involve adminis 
trative determinations and their execution, bearing di- 
rectly on the operation of industry and commerce by 
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those affected. The affirmative directions of the Act 
are also of such importance that they should be stud- 
ied both independently as well as in relation to the 
administrative procedure. They will be discussed as 
fully as the brief scope of this article will permit. 


Definition 


The definitions of the Act indicate a pragmatic 
approach consistent with the broad outlines of policy 
indicated (§ 203). Such words as “person,” ‘‘com- 
merce,” “employer,’ “employee,” “agriculture,” ‘“‘in 
dustry,” “goods,”* “produced,” “sale’’ and the like are 
given general meaning and application. Space does 
not permit detailed consideration of each. The best 
analysis possible in a word is to say they are as all- 
inclusive as possible, leaving delimitation and circum- 
scription to practical experience, judicial and adminis- 
trative application. One or two, however, deserve more 
particular mention. Any employment of an employee 
under sixteen years of age (excepting by a parent or 
one in loco parentis other than in manufacturing 01 
mining) is characterized as “oppressive child labor” 
(§ 203-1). So, too, does the stricture of the act fall 
on the employment of those between sixteen and eight- 
een years of age in occupations found by the Chief of 
the Children’s Bureau of the Department of Labor 
to be “particularly hazardous” or “detrimental to their 
health or well-being.” The Chief of the Children’s 
sureau is authorized to regulate employment of those 
between fourteen and sixteen years in other than man- 
ufacturing or mining so as not to interfere with health, 
well-being and schooling. When so authorized such 
employment escapes condemnation as “oppressive child 
labor.” It does not need further comment to empha- 
size the omnipotence of this definition in the appli- 
cation of the act. Yet intelligently administered, the 
beneficial results in our national industrial and com- 
mercial life cannot be over-estimated. Enforcement 
may be a serious problem, but cooperation from em- 
ployers should be the first advice of lawyers rather 
than a test of validity. The numbers affected are small 
in comparison with the economic effect of compliance. 

Goods resulting from “oppressive child labor” 
within thirty days prior to removal are banned from 
shipment or delivery in “commerce” (§212-a). One 
prosecution and conviction for violation of such prohi 
bition on shipment bars further prosecution for prior 
shipments. Investigations and inspections, prosecu 
tions and activities are under the Chief of the Chil- 
dren’s Bureau, subject to the direction and control of 
the Attorney General. Injunctive proceedings are ex 
pressly provided for (§ 212-b; § 217) 

Some phases of “agriculture” may possibly be in- 
cluded in the scope of the Act, yet dairying, all 
branches of farming, live stock culture, and forestry 
even where related to processing operations are exempt 
(§ 203-f; § 207; §213). A “Wage” is defined to in- 
clude the reasonable cost to the employer of board, 











2. In the operation of industries or commercial units it is 
estimated that not more than 10,000 employees will fall within 
the ban of the definition of “oppressive child labor”; that prob 
ably it will be nearer 7,500, and that they will be in localities 
where labor laws have lagged behind the rest of the nation 
Using peak employment figures of the Summer of 1937, out 
of some 8,570,000 persons engaged in manufacturing of all 
character, about 3,100,000 were working more than a 40 hour 
week, and 1,200,000 more than a 44 hour week. About 400,000 
were already receiving time and a half pay for overtime (over 
44 hours). To average a 40 hour week, plants in an indus- 
try must work more than a 44 hour week. In the first year 
at the 25 cents an hour rate, not more than 300,000 to 325,000 
persons will be thereby affected; in the second year at the 
30 cents an hour rate, from 400,000 to 500,000: and in the ulti- 








lodging or other facilities customarily furnished to em- 
ployees (§ 203-m). 


Substantive Mandates 


Wages and hours are the primary and basic fac- 
tors in labor regulation. Other conditions follow in 
their wake. Employers in commerce and production 
for commerce must pay a minimum wage for the first 
year of twenty-five cents an hour; for the next six 
years of not less than thirty cents an hour; and after 
seven years not less than forty cents an hour, or the 
rate prescribed by the Administration but not less than 
thirty cents an hour, pursuant to § 208; at any tim 
not less than the rate prescribed under § 208, but not 
in excess of forty cents an hour (§ 206) Section 
208 is the procedural provision governing “wage or 
ders” which will be discussed later. Maximum hours 
( § 207 ) are restricted for the first year to a forty- 
four hour work week; the second year a forty-two 
hour work week, and after the second year a work 
week of forty hours. Overtime payments of one and 
one-half the regular rate are directed 

Exceptions are provided (1) where collective bar- 
gaining agreements under the National Labor Rela 
tions Board exist covering a maximum of one thou 
sand hours in a twenty-six consecutive weeks period ; 
(2) where annual employment agreements reached 
through collective bargaining under the National Labor 
Relations Board provide for two thousand hours in a 


fifty-two weeks consecutive period; (3) in seasonal 
trades of a period of not more than fourteen work 
weeks in a calendar year. The regulations are sub- 


ject to exceptions in specified industries such as proc- 
essing of dairy products, cotton, sugar and sugar prod- 
ucts, etc. (§207-c).* Both wage and hour provisions 
became effective one hundred and twenty days from 
the enactment June 25, 1938 (§ 206-b; § 207-d) 

The exemptions from the wage and hour provi- 
sions (§§ 206, 207) are many and sweeping: Execu- 
tives; local retail employees; retail or service estab 
lishments, where the greater part is intrastate business ; 
seamen, aquatic (fishing) trades; farming and agri 
culture as defined in the act; intra-county publications 
of a weekly or semi-weekly character with limited cir- 
culation ; bus and interurban trolley line employees and 
processing employees, etc. The hour regulations are 
inapplicable where the Interstate Commerce Commis- 
sion has power. The child labor provisions do not 
apply in agriculture where not legally required to at- 
tend school and to child actors (§ 213) 

It is important to note that where other Federal, 
State or local laws establish higher minimal stand 
ards of wages and hours than those established under 
the Fair Labor Standards Act, the higher local or 
State regulations prevail. Non-compliance with one 
is not excused by compliance with another. Significant 
too is the provision that nothing in the Act shall jus- 
tify any employer reducing a wage in excess of the 
minimum or increasing hours of a work week where 
employment by him is on a shorter basis (§ 218). This 





mate forty cents an hour rate about 1,300,000 will be affected 


It is in the individual plants operating at lowest wage and hour 
levels that the law’s effect will be greatest, and 1 many in 
dustries as a whole will be seriously affected. (These figures 
and conclusions are drawn from information obtained from 
the Federal Labor Department). All retail trades are outside 
the scope of the act, as is the building construction industry 
(Hearings before the Labor Department, Nov. 16, 1938) 

3. The locomotive, furniture, tin can, structural and orna- 
mental metals, saw mill industries already average less than 
a 44 hour week and where engaged in “commerce” within the 
act, will not at first be affected except in rare instances. The 
baking, butter, ice cream and cotton seed industries are in the 
processing exempt class and yet average above the 40 hour 
rate, and the latter two over 44 hours. 
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last is a very reasonable statement of policy; will un- 

questionably have a direct effect on employer-employee 

relationship, despite the obvious (?) doubts that may 

be entertained in respect of its enforceability.‘ 
Administration 

The task of administration of this apparently 
sweeping inroad of Federal influence into the fabric 
of our national economic and social life is entrusted 
to a Wage and Hour Division of the Department of 
Labor under the direction of an Administrator ap- 
pointed by the President, subject to Senate confirma- 
tion (§ 204-a). Provision is made for a complete re- 
gional administrative set-up throughout the nation and 
civil service requirements, not “political test or quali- 
fication,” is made the basis of appointment of per- 
sonnel (§204-b). This latter is not usually found in 
statutory form in such words. 

There are the usual administratively necessary 
provisions for investigations to gather data by the Ad- 
ministrator or his representatives (§§ 209, 211); to 
enter places of business for inspection of records and 
conditions and the like; to examine and question em- 
ployees in respect of practices, etc. (§ 21l-a). Utiliza- 
tion of State agencies dealing with State labor laws 
and local agencies within the States is authorized 
(§211-b). Appropriate records are required to be 
kept by employers as prescribed by the Administra- 
tor’s regulations (§ 211-c). 

Provision is also made for regulation of employ- 
ment of learners, apprentices, messenger boys etc. un- 
der certificates at wages lower than the minimum re- 
quired under the wage and hour sections; as well as 
for employment of partially incapacitated. The wages 
and time in such cases are to be fixed in the special 
certificate issued (§ 214). 

Fixing Wage Rates 

In matters affecting each industry the Adminis- 
trator is required to name an “industry committee” for 
every such industry engaged “in commerce or in the 
production of goods for commerce” (§ 205-a). No 
specified number is required, wisely, it is believed; but 
“disinterested” persons representing the public (one 
of whom is to be chairman, so designated by the Ad- 
ministrator ), and a like number representing the em- 
ployees and the employers in the industry are to be 
named. Geographic representation is likewise called for. 
In matters dealt with by such committees for each in- 
dustry, two-thirds of the membership in each such com- 
mittee constitutes a quorum and a majority of all the 
members is needed for a vote. Per diem compensation is 
authorized within rules to be established by the adminis- 
trator, allowing latitude for differences in expenses in 
the several parts of the country. Adequate staffing of 
committee personnel is provided for and the procedure 
of each committee is to be regulated by the Administra- 
tor’s rules (§ 205-c). These industry committees re- 
ceive from the Administrator data and reports which 
are available, bearing on their respective problems, 
which information may be supplemented by such in- 
quiry witnesses, etc., as the committees deem essen- 
tial. Committees may also call upon the Administra- 
tor for such added information or data as may be re- 
quired or desired (§ 205-d). 

As rapidly as feasible the Administrator is di- 

4. Evidence of a shorter work week being used at the 
statutory minimum of 25 cents per hour, with 1% pay for 
overtime to work an economy to the employer with less earn- 


ings to the worker was offered in the hearings before the De- 
partment of Labor in Washington on November 15th and 16th. 





rected to convene the committees for each of the in- 
dustries engaged in commerce or production as de- 
fined in the Act and receive their recommendations 
on minimal wage standards called for in § 206 for 
their respective industries. Classifications within in- 
dustries may call for variations, as may also geo- 
graphic considerations, having in mind all the time 
the basic minimum called for in the Act (§ 208-a). 
Investigations of the conditions within an industry are 
conducted by the industry committee, through its rep- 
resentatives or authorized subcommittees, who may also 
hear and subpoena witnesses. l.ach committee is di* 
rected to recommend the highest minimal wage con- 
sistent with the maintenance of employment at its 
highest feasible level and with economic and competi 
tive conditions. It is of prime significance that such 
rates must not be calculated substantially to “curtail 
employment in the industry” (§ 208-b). These rec- 
ommendations of industry committees are the bases 
for “wage orders” issued by the Administrator. Hence 
the hearings and recommendations of the committees 
are vital as the primary record in the event of subse- 
quent review of a wage order. 

To avoid successtul legal attack on the charge of 
too great a delegation of unrestricted power, the Act 
provides certain elastic standards which are to serve 
as guides for the industry committees in aiming at 
their recommended rates for wages. For example, the 
wage rates (up to and not in excess of forty cents 
an hour) are to be fixed within limits calculated (1) 
not to curtail employment substantially in the classi- 
fication for which fixed, and (2) not to give competi- 
tive advantage to any group. The highest minimum 
wage rate which will not curtail substantially employ- 
ment within the classification is to be recommended 
(§ 208-c). 

In fixing wage rates the Act expressly legislates 
against “sectionalism” by barring rates fixed “solely” 
on a regional basis. Again, standards are set forth, 
which have a proper regard for judicial warnings of 
the past several years. The “relevant factors” which 
are set forth with particular emphasis are: (1) com- 
petitive conditions affected by transportation, living and 
production costs; (2) comparable wage rates for like 
work arrived at by collective agreements, and (3) mini- 
mum wage standards voluntarily maintained by em- 
ployers for work of like character. Classifications 
based on age or sex are barred (§ 208-c). This last 
provision may well affect industries where predomi- 
nant position among employees is with one sex, yet 
experience does not indicate that any definite conclu 
sions can be drawn from such requirement.° 

When report has been made by the industry com- 
mittee to the Administrator the latter must give “due 
notice” to interested persons, afford “an opportunity 
to be heard” and approve or disapprove the recom 
mendations made. Approval and the ensuing “wage 
order” of the Administrator must be based on the con- 
clusion that the recommendations are “made in ac- 
cordance with law,” “are supported by the evidence 
adduced at the hearing,” and will carry out the pur- 
pos:s and policy of the Act (§208-d). If the Ad 
ministrator disapproves the committee report or rec- 
ommendations, it must be again referred to the same 
or another industry committee for further study and 
report. Disapproval may be made before or after the 
hearing by the Administrator under § 208-d. Seven 
years from the effective date of the minimum wage 





5. See Economic Brief—Morehead v. Tipaldo, 298 VU. S. 
587 New York State Minimum Wage case. 
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section (120) days from June 25, 1938 is the ultimate 
effective date of any wage order under § 208. Any 
further extension must be on recommendation by the 
industry committee, based on “preponderance of the 
evidence before it,” and on “preponderance of the evi 
dence adduced at the hearings” as determined by the 
Administrator, that such extension of the order is nec- 
essary to prevent substantial curtailment of employ- 
ment in the industry (§ 208-e). 

Wage orders must define classifications and in 
(lustries, contain terms and conditions deemed by the 
Administrator necessary to carry out the orders and 
to prevent evasion or circumvention. Publication in 
the Federal Register, and by such other means as the 
Administrator shall determine reasonable to interested 
persons, must be made (§ 208-g). Similar publica 
tion is required for notice of “any hearing’ provided 
for in the section (§ 208-g). If the hearing referred 
to in § 208, as would appear to be the case, is the 
hearing before the Administrator prior to the making 
of a “wage order,” and not the hearings before the 
industry committee itself, then it seems likely that the 
entire record and evidence before the industry com 
mittee on which its recommendations are based must 
be considered as in evidence before the Administrator. 
The last provision (§ 208-g) would indicate that the 
hearings before the Administrator are the only ones 
for which such publication is required, unless the Ad- 
ministrator otherwise rules with respect to the commit- 
tee hearings.*® 

Judicial Review 


Judicial review by any person aggrieved may be 
had before the Circuit Court of Appeals of the United 
States in which circuit that person resides or has his 
principal place of business, or in the United States 
Court of Appeals for the District of Columbia 
(§210-a). Petition for review within sixty days af- 
ter the entry of the wage order, must be filed in such 
court, in writing, asking that the order be set aside, 
modified, either in whole or in part. On being served 
“forthwith” (at the time of filing), the Administrator 
must certify and file with the court a transcript of 
the record on which the wage order was based. The 
court then has full jurisdiction to affirm, modify or 
set aside the order or any part of it. Review is con- 
fined to questions of law; but altbough the findings of 
fact of the Administrator are conclusive, they are only 
so “when supported by substantial evidence.” This 
leaves with the court the review, as a matter of law, 
of the record to the extent of determining that sub- 
stantial evidence therein supports the findings. This 
affords the courts such latitude as they wish to exer 
cise in appraisal of evidence in the record. 

Objections to the “wage order” of the Adminis- 
trator must be urged before him, or “reasonable 
grounds for failure to do so” given, in order to per- 
mit such to be considered by the court. The court is 
even empowered to authorize additional evidence to be 
adduced before the Administrator, if satisfied that it 
“may materially affect the result of the proceeding and 
that there were reasonable grounds for failure to ad- 
duce such.” The Administrator may also amend or 





6. It is of the utmost importance to employers and to at- 
torneys that they realize the necessity of producing before the 


Administrator at his “hearing” such evidence as they deem 


essential to rebut evidence and testimony which were before the 
industry committee, if not already in the record, as well as evi- 
dence to refute the findings of the Committee as indicated in 
its recommendations. 
view” 


dealing with “Court Re 
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warrants this comment 
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modify his findings on such added evidence and the 
changed or modified findings or recommendations for 
moditying the order are subject to review as in the 
first instance (§210-a). The judgment and decree of 
the Circuit Court of Appeals is final, subject to re 
view by the Supreme Court of the United States on 
certiorari or certification as provided by Sections 346 
and 347 of Title 28, as amended. 

Unless so ordered by the court the review proceed- 
ings under §210-a do not operate as a stay of the 
Administrator’s order. To grant a stay the court must 
require of the person complaining an undertaking suf 
ficient to secure payment to the workers of the dif 
ference between the wages paid and the compensation 


ordered by the Administrator’s wage order’ 

(§ 210-b) Provision is thus made for the “day in 

court” and “due process” is thereby observed 
Violations 

From the effective date of the enforcement pro 

} 

visions (120 days after enactment) it became unlaw 

ful to ship, deliver, sell in commerce or with knowl 

edge that commerce is intended thereby, any goods 


produced under conditions violating the wage and hour 
provisions (§§ 206-7) ; or in violation of an order of 
the Administrator. The common carriers are relieved 
from liability by reason of transporting or accepting 
such goods. Also it is unlawful to wage 
and hour provisions or regulations or the 
Administrator ; or to discharge or discriminate against 
an employee by reason of any complaint or proceeding, 
or to violate the child labor provisions (§ 212), or to 
fail to keep and preserve the necessary records or make 
reports known to be false in a material respect (§ 215). 
Proof that any employee was employed in the place 
wherefrom goods were shipped or where produced, 
within ninety days prior to removal of goods there 
from, is prima facie evidence of employment in pro- 
duction of such goods (§ 215-b). To what extent this 


violate the 


orders of 


’ 


prima facie evidence is possible of abuse, what effect 
it will have on enforcement or just how it 
will fit into the proof picture in prosecutions for vio 
lations—all these are questions that must await ex 
perience in administration. 

Willful violations of the prohibitions above out 
lined are punishable by a fine of not more than $10,000 


mths or both 


deiense, 


or imprisonment for not more than six m 
(§ 216-a). For violation of wage and hour provisions 
employers are liable to the employee for the unpaid 
minimum wages, or unpaid overtime, and an equal 
amount as and for liquidated damages. Recovery may 
be had thereon in any court of competent jurisdiction 
Representative employee actions are authorized. Rea 
sonable counsel fees and costs to be paid by defend- 
ant must be allowed by the court in addition to the 
judgment when rendered (§216-b). These last pro 
visions for civil action in any appropriate court, for 
representative actions and attorney's fees should prove 
salutary in action by organized employee groups or in 
their behalf. At the same time the very possibilities 


should act as an enforcement weapon without much 
more.” 
7. Enforcement will largely rest on the utilization of 


State Labor Department enforcement agencies, aided by Fed- 


eral personnel, who, it is hoped, will ultimately find their way 
to State payrolls. 

“What we intend to do as the state departments can take 
it over and these people have proved worth while on the fed 
eral pay roll, is to have them either assigned to work unde 
the supervision of a state labor commissioner or to be trans 
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Conclusion 


There you have a vignette of the Fair Labor 
Standards Act (better or more popularly known as 
the “Wages and Hours” Law). Its public purposes 
are splendid. The coordination of our economic life 
and elimination of unfair differentials in labor condi- 
tions in the several regions of the nation; the improve- 
ment of working conditions and elimination ot child 
labor are proper and worthy aims. Enforcement and 
enforceability are other problems. Employers engaged 
in industry and commerce can do much to avoid un- 
necessary government expense and economic waste by 
sincere efforts to cooperate and comply with the Ad- 
ministrator’s orders. 

Legal issues are beund to arise, and some of them 
are serious. The Wagner Labor Relations Act cases * 
have done much to clear the path for this Act. Par- 
ticularly the /riedman-Marx and Fruehauf Trailer 
cases have gone far in permitting Federal intrusion 
into a field theretofore wholly regarded as intra-state. 
There can be little doubt that the child labor provi- 
sions will succeed, if challenged, in overruling the old 
Child Labor case® and its aftermath. But where will 
the courts stop in setting the line of demarcation be- 
tween “commerce” as defined in this act, “production”’ 
as therein used on the one hand, and intrastate com- 
merce and production, where such exists in substance, 
outside the scope of this Act?*® Will the courts, 
using the separability clause as a means, sever the 
child labor provisions from some of the others and 
begin to create categories of commercial and indus- 
trial activities in which the Act may operate to the 
exclusion of others? Will the small units, dependent 
on labor exploitation, be eliminated, to the increase of 
“bigness” in our economic system? Will various in- 
dustrial units be broken down to sever the operations 
so as to bring certain phases of production within 
wholly State regulations instead of subject to the Fair 
Labor Standards Act? To what extent will the sweep- 
ing definitions of “commerce” and “production” and 
“goods” in the act be applied or restricted in the op- 


* eration of the law and in the orders issued by the Ad- 


ministrator? These and a thousand other like queries 
might be posed. They envisage a myriad of legal is- 
sues, which it is hoped will not be reflected in hastily 


brought litigation.” 
Secondarily we have in the procedural phases and 
their relation to “due process” and “fair hearing,” re- 


ferred possibly to state pay rolls, etc. etc.” (Commissioner An- 
drews—Hearing November 16th, 1938, Washington). 

Whether State Labor Departments in States profit- 
ing by sub-standard conditions can or will adequately enforce 
the law poses the further important issue of the manner and 
effectiveness of enforcement. 

8. National Labor Relations Board vy. Jones and Laughlin 
Steel Corporation, 301 U. S. 1. National Labor Relations 
Board y. Harry Marx Clothing Co., 301 U. S. 58. Fruehauf 
Trailer Co. vy. National Labor Relations Board, 301 U. S. 49. 
Associated Press v. National Labor Relations Board, 301 U. S. 
103. 

9. Hammer v. Dagenhart, 247 U. S. 251 

10. In respect to retail trade exemption, for example: “If 
over 50 percent of the deliveries to ultimate consumers was 
across the state line you would be covered.” Mr. Poole of 
Fair Labor Standards Division in Washington hearings—Nov. 
16th, 1938. Will the courts take this mathematical basis or 
use other standards? 

See: Santa Cruz Fruit Packing Co. v. N. L. R. B., 303 
U. S. 453. 

11. One must compare recent opinions of the Supreme 





viewable questions of law and fact which will follow 
in the train of the inquiries and reports of the com- 
mittees in each industry. What character of record 
will the courts require? To what extent will the un- 
derlying reports and hearings and evidence adduced 
thereat become a necessary part of the record in the 
Administrator’s hearings? When, if ever, and if at all 
to what extent, will the courts utilize the term ‘“‘sub- 
stantial evidence” as a lever to bring about a judicial 
review of factual conclusions in the guise of questions 
of law? These, too, are not unimportant in the law 
yer’s appraisal of this new piece of governmental tech 
nique in operating social and economic controls. 

It is far too soon to attempt to answer or further 
to conjecture on the issues or problems that may 
arise. Those engaged in commercial and industrial 
life will do well to study carefully the Act and the 
Administrative rulings thereunder. Lawyers should 
tread cautiously before entering the judicial arena with 
cases for review lest they produce a symphony of 
anarchy out of an attempt to create harmony in the 
economic life of the nation. 





Court of the United States and determine what may be the 
future line of approach. For example: 

(a) Mr. Justice Holmes in Hammer y. Dagenhart (243 
L. S. 251), in a dissent now regarded as the correct judicial 
result as reflected in recent opinions on other cases, said (p 
281) (speaking of the Child Labor Act) : 

“The act does not meddle with anything belonging to the 
States. They may regulate their internal affairs and their 
domestic commerce as they like. But when they seek to send 
their products across the State line they are no longer within 
their rights. If there were no Constitution and no Congress 
their power to cross the line would depend upon their neigh- 
bors. Under the Constitution such commerce belongs not to 
the States but to Congress to regulate. The public policy 
of the United States is shaped with a view to the benefits of 
the Nation as a whole.” 

(b) In the Wagner Act cases (Labor Relations Board) 
the court said: 

“Undoubtedly the scope of this power (commerce power ) 
must be considered in the light of our dual system of govern 
ment and may not be extended so as to embrace effects upon 
interstate commerce so indirect and remote that to embrace 
them, in view of our complex society, would effectually oblit 
erate this distinction between what is national and what is 
local and create a completely centralized government.” (Labor 
Board v. Jones & Laughlin, 301 U. S. 1 at page 37.) 

Yet the Wagner Act cases would seem to have gone be- 
yond Justice Holmes’ dissent in the Child Labor case and defi- 
nitely sanctioned Federal controls within States in certain 
instances. 

(c) On the other hand we have the language of the 
Court in the Schechter Poultry Co. v. U. S., 295 U. S. 495, 
the N. R. A. case: 

“If the commerce clause were construed to reach all enter 
prises and transactions which could be said to have an indirect 
effect upon interstate commerce, the federal authority would 
embrace practically all of the activities of the people, and the 
authority of the State over its domestic concerns would exist 
only by sufferance of the federal government.” (p. 546) 
“While these decisions related to the application of the federal 
statute” (referring to Anti-Trust Act cases) “the distinction 
between direct and indirect effects of intrastate transactions 
upon interstate commerce must be recognized as a fundamental 
one, essential to the maintenance of our constitutional sys 
tem.” (p. 548). 

Despite these, when confronted with the several cases, 
particularly the Schechter case, the present Solicitor General, 
Hon. Robert H. Jackson, said: 

“If we are going back to the Schechter case—if the Court 
is going back to the Schechter case reasoning—it will be most 
unfortunate.” (Joint Hearings on S. 2475 and H. R. 7200 
Part I, p. 65, June 2, 1937). 

Perhaps the “trend of the times,” the experience of the 
Act in operation, or other factors, will determine whether the 
Supreme Court of the United States will “go back,” go for 
ward or “detour.” Only the future decisions will indicate 
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We Are Not Here Dealing with Any Real Judicial Process 
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ROBABLY no state trials have ever aroused 
greater interest than the series of mass trials which 
occurred within the past years in the Soviet 

Union. The record of the last trial of Bukharin, Rykov, 
Yagoda, et al' is of special interest to lawyers practising 
under Anglo-Saxon systems and traditions. It lends it 
self to a greater degree than the previous trials to in- 
ternal criticism such as might be included upon a brief 
on appeal. At the same time it affords a striking con- 
trast between what is evidently regarded as a process of 
justice in a totalitarian state and our own system of 
criminal procedure. 

The indictment was drawn on February 23, 1938* 
and the trial was commenced one week later. This speed 
in bringing the defendants to trial after indictment is 
not matched by the proceedings preliminary to the in- 
dictment. From statements contained in the record it 
appears that the accused were arrested and imprisoned 
for long periods prior thereto; in the case of Bukharin, 
Rykov, Rakovsky, Yagoda and Bessonov at least a year 
of imprisonment preceded the indictment.* 

During this period they were kept isolated from 


two 


what was happening in the outside world.* There 1s no 
writ of habeas corpus in the Soviet Union. Apparently 
an arrested suspect has no means of expediting his in- 
dictment and trial unless it be by 

During their imprisonment the accused were sub- 


confession. 


jected to prolonged examinations by police investigators 
extending over many months.® After they had been 
brought to the point of confession, their statements were 
taken by the prosecutor over a period of at least three 
months and subscribed by them on every page.® 

Even then apparently he was not in position to 
bring all the members of the alleged conspiracy into 
court for public trial. Only certain participants were 
joined in the indictment and at least two important 
leaders were omitted. Thus the indictment-itself recites 
that “The case of A. S. Yenukidze was tried by the 


1. Report of Court Proceedings in the case of the Anti- 
Soviet “Block of Rights & Trotskyites” published by the 
Peoples Commissariat of Justice of the U. S. S. R., Moscow, 


1938. References to this report are made herein by citing 
the page number. 

3. P. 35. 

3 Pp. 767, 185, 313, 253, 716 

(1. Pp. 313, 767. 

5. Pp. 312, 716, 717, 777 


6. Pp. 59, 


130, 418 
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Military Collegium of the Supreme Court of the UV. S. 
S. R. on December 15, 1937.’" 

Yenukidze, according to the testimony of several 
of the defendants, was an active participant in the con 
spiracy charged in the indictment. In fact his testimony 
is referred to in the indictment as corroborative of cer 
tain features of the State’s case.* The prosecutor in his 
summation asserts that “Yenukidze and Yagoda were 
members of the center and closest iates of Buk- 
harin and Rykov.”® Under our system he would or 
dinarily have been tried publicly along with the 
accused or at least have been preserved as a witness. In 
fact during the course of the hearings his 
became of vital importance because it was only through 
statements attributed to him that Bukharin and 
were implicated in the assassination of 
alleged murder of Gorki.™ 

Under our Sy stem, since he is mentions d as a wit- 
ness in the indictment, the accused would be entitled to 
be confronted with him at the trial and to subject him 
to cross-examination. Since he participated with the 
other accused in the principal phases of the conspiracy 
charged in the indictment there is no apparent reason 
why he should have been tried secretly and shot a few 
months before the public trial of the others. 

A similar observation might be made concerning 
Rutzatak.'* The testimony of several of the defendants 
implicates him as a leading figure in the plot Yet he 
was not joined as a defendant and his fate remains un 
known. He was not called to testify. We can only con- 
clude that he had not confessed up to the date of the 
indictment and hence he could not safely be prosecuted 
in open court. 

Thus far the process of justice presented by the 
record is obviously open t.. the gravest abuses. During 
all the months when the defendants were subject to ex 
amination first by the police investigators and then by 
the prosecutor, they were never brought before any 
magistrate or other impartial official. Every step in the 
procedure up to the indictment was inquisitoria! and 


assoc 
' 
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secret. No safeguards of the rights of the accused, as 
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&. P. 2 
9. P. 679. 


10. Pp. 3 
11. P. 579. 
12. Rutzatak was a member of the 
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13. Pp. 80, 185, 197, 245, etc. 
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we know them, exist.1* They are isolated, bereft of 
counsel or assistance. All of the preliminary process is 
heavily weighted in favor of the prosecutor. The de- 
fendants are brought to court confronted with an in- 
dictment which states: 

“All of the accused stand convicted both by the testi- 
mony of witnesses and by the documents and material 
evidence in the files and have fully admitted that they are 
guilty of the charges preferred against them.’’5 

It is to be noted that the documentary evidence re- 
ferred to in the indictment was not produced upon the 
trial. Indeed not a single document of any importance 
was offered in evidence as an exhibit throughout the 
entire case. Nor are any witnesses produced to cor- 
roborate or establish any relevant facts or overt acts.’® 
The prosecutor’s entiré case consists of the confessions 
of the accused. The prosecutor seemed aware of this 
weakness when in his summation he cited as corrobora- 
tive evidence supporting the confessions two statements 
of general nature in Japanese newspapers concerning 
espionage in the Soviet Union. Turning to the ac- 
cused he asked: 

“Gentlemen the accused, do you want proofs of your 
criminal, provocative, prying and spying activities, apart 
from your testimony? Then look for them in the pages 
of the organ of the Japanese Ministry of Foreign Affairs, 
look for them in the pages of the Tokyo newspaper.” 
(p. 666.) 

Such matters outside the record are hardly cor- 
roborative proof and the defendant Bukharin answered 
the prosecutor by saying: 

“The speech of Citizen the Procurator contained refer- 
ences to two Japanese newspapers. But why does it fol- 
low that these reports refer precisely to me and the 
Rights? (p. 771.) 

Possibly the defendant Bukharin had in mind this 
lack of any corroboration of the confessions and was 
speaking cynically when he said in his last plea: 





14. The 1936 Constitution of the U. S. S. R. contains a 
Bill of Rights but its provisions contain exceptions which 
render them meaningless in a practical sense. Thus, Article 
III provides: “In all courts of the U. S. S. R. cases are heard 
in public, unless otherwise provided by law.” Article 127 pro- 
vides: “The citizens of the U. S. S. R. are guaranteed in- 
violability of person. No person may be placed under arrest 
except by decision of court or with the sanction of a State 
Attorney.” 

The general theory of Soviet criminal law seems to have 
undergone an evolution corresponding with the political de- 
velopment of the government into a totalitarian state. During 
the first years of the U. S. S. R. the accused were permitted 
counsel during the preliminary inquiry which was generally 
held in public. When the Cheka was established by the Revo- 
lutionary Tribunals Act of 1919, the preliminary inquiry became 
secret. The People’s Court Act of 1920 set up a single 
people’s inquisitor. Since then the rights of the accused 
during the preliminary investigation have steadily diminished. 
During the regime of State Attorney Krylenko, the practice 
was developed of getting the accused to confess and trying 
them on the basis of their confessions. The original trials of 
counter-revolutionary groups were real contests with independ- 
ent counsel and the sentences of the court were humane. Later 
as the state became more authoritarian the entire theory and 
practice changed. The extent of the change is well sum- 
marized by Krylenko in his book, “The Judiciary and the 
Law,” 1928, in which he states, at page 152: “The Soviet 
system, flatly repudiating any theory based on inherent, and 
therefore inalienable rights of the individual, maintains that the 
system of preliminary inquiry must be built upon the funda- 
mental principle that ‘The interests of the whole and the 
necessity to safeguard the social order should be the deciding 
factors in building up the judicial procedure.’ ” 

16. P. 34. 

16. The only witnesses in the case were those called to 
testify concerning Bukharin’s activities in 1918 on a charge 
which the prosecutor conceded was outlawed by the Statute 
of Limitations. 








“The Court can pass its verdict without it (confes- 
sion). The confession of the accused is not essential. 
The confession of the accused is a medieval principle of 
jurisprudence.”?* 

However, the Court would have had nothing before 
it if the confessions were eliminated. 

Under such conditions it becomes absolutely im- 
perative for the Court itself not only to act as an im- 
partial tribunal, but to be alert in safeguarding the 
defendants against injustice or oppression by the prose- 
cutor; to make some independent inquiry into the cir- 
cumstances of the confessions ; to call for corroboration 
of verifiable facts and in general to sift and analyze the 
evidence de novo so that at some point it would become 
evident that an independent, impartial body had scru 
tinized and checked up on the case prepared by the 
police and the prosecutor. 

This the Court wholly failed to do. It played no 
independent role. It asked not a single question which 
was designed to help any of the defendants in the slight- 
est degree or which reflected the slightest hint of a 
sympathetic ear to anything the defendants might say 
in their own behalf. All of its questions were obviously 
designed to help the prosecutor. In fact the Court was 
no more inclined to question or point out flaws in the 
prosecutor’s case than were counsel for those defendants 
who were so unfortunate as to have requested counsel. 
The Court, counsel for the defendants and the prosecu 
tor all appear to be cogs in the same totalitarian ap- 
paratus. 

An air of oppression pervades the record. This is 
most reflected in the abject behavior of the defendants. 
Not one of them confessed defiantly as political prison- 
ers have often done in State trials in other countries ; 
not one of them coupled his admissions with denuncia- 
tions of Stalin and his regime as tyrannical and oppres- 
sive ; not one sought to justify his conduct by any lofty 
motive or worthy ideal. 

On the contrary, except for the defendant Bukharin 
when he attempted to defend himself on several specific 
charges and the defendant Krestinsky when he at- 
tempted during several Court sessions to repudiate his 
previous confession, all of the prisoners behaved as if 
they were currying the favor of the Court and the prose- 
cutor, or possibly the powers above them. They sought 
to magnify their guilt, to implicate and denounce" their 
fellow defendants and help the prosecutor in every way. 
Some of them called attention to the fact that their 
testimony was in exact accordance with their statements 
to the prosecutor.%® The majority of the defendants 
begged directly that their lives be spared; the others 
did so indirectly. One gains the impression that the 
defendants had been advised that their sole hope of 
clemency rested on how well they conducted themselves 
on the trial and that each of them in his own way 
sought desperately to strike a note that would win 
approval from those who measured out the sentences. 

The scent of police methods involving terror and 
duress during the imprisonment of the defendants 
creeps into the record from time to time. Examples of 
this are the following: 

When Krestinsky sought to repudiate his previous 
confession, he explained that in the preliminary exam- 
inations he had given false testimony and had adhered 
to it 

“Because from personal experience I had arrived at 





17. P. 778. 
18. Pp. 743, 751, 724, 770. 
19. Pp. 763, 423, 417. 
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PRINCIPAL 


BUKHARIN, ONE OF THE 
DEFENDANTS 


the conviction that before the trial, if there was to be 
one, I would not succeed in refuting my testimony.’’?° 

When he was again asked why he had not repudi 
ated his testimony before the trial, he said: 





“IT simply considered that if I were to say what | 
am saying today—that it was not in accordance with the 
facts—my declaration would not reach the leaders of the 
Party and the government.”?? 

This obviously confirms the impression that a 
prisoner who is unwilling to confess cannot hope to be 
brought to trial. 

When Bukharin was asked to explain why three 
witnesses contradicted his denial that he ever planned 
to eliminate Lenin by assassination if necessary, the 
following colloquy took place: 

“VysHINSKY: You must somehow explain the fact 
that three of your former accomplices are speaking against 
you. 

; BuKHARIN: You see, I have neither sufficient ma- 
terial nor the psychological requisites to clear up this 
question. 

VYsHINSKY: You cannot explain 

BuKHARIN: Not that I cannot, I simply refuse to 
explain.”’2? 

Bukharin in this passage more than hints that pres 
sure was applied to the witnesses against him. 

When Yagoda sought to deny a portion of his pre 
vious deposition, the record shows the following: 

“VysHINSKY: Why did you make this deposition 
if it is not true? 


20. P. 54 
21. P. 59 
22. P. 474 








Yacopa: I don’t know why 


YYSHINSKY: Why did you make a false deposition? 


YAGODA: Permit me not to answer this question.’ 
These episodes would, of course, have been seized 
upon and thoroughly explored had there been any real 


defense counsel on hand or had the Court acted as an 
independent tribunal. No one dared apparently to press 
any inquiry on the point and it is doubtful whether even 
any of the defendants would have dared to say more 
than was said in the quoted portions set forth above 
Neither the Court nor defense nor the 
prosecutor asked any questions concerning the circum 
stances under which the confessions were obtained, 
when the accused were arrested, what they said im 
mediately upon their arrest, how long they were ques 
tioned, whether any threats or promises were made, 
whether torture was inflicted on them or upon others 
in their presence, whether the defendants were married 
and had children, whether their families had been ar- 
rested or threatened, whether their original statements 
or confessions agreed with their later statements. In 
fact under the conditions and atmosphere of the trial as 
revealed by the record such questions would have had 
no practical meaning.** In a totalitarian state where 
the judiciary is not independent, the application of ter 
ror or overpowering pressure upon a prisoner can 
hardly be exposed in the course of a trial which con 
sists of nothing more or less than the production of the 


counsel 


accused in court for a public acknowledgment of his 
guilt 

The validity of the prosecution’s case may, how 
ever be tested to some extent by an analysis of the 
charges and the evidence adduced in support thereof 

Turning, therefore, to the substance of the charges 
we find the indictment divided into two branches. The 
first branch consists of the same charges made in pre- 
vious trials of treason, wrecking and espionage inspired 
by Trotsky, but whereas the previous trials seemed to 
point the object lesson that opposition to the Party leads 
in the long run to treason and counter-revolution, the 
present trial takes a new line—namely—that many of 
the accused together with Trotsky were already spies 
and traitors as far back as 1921—or even 1918 

The second branch of the case is concerned with 
the murder of Soviet public men Kuibyshev 
and Menzhinsky—by physicians and also with a plot 
against Lenin in 1918 by Bukharin. These really con 
stitute separate conspiracies or plots. The medical mur- 
ders seem to be included in the case to besmirch Ya 
goda with special guilt while the alleged plot against 
Lenin seems dragged in to destroy any possible sym 
pathy with Bukharin, 


Gorky, 


whose extraordinary qualities 





23. Pp. 528-9 

24. The report of the Commission of inquiry into the 
charges made against Leon Trotsky in the Moscow Trials 
(Harper & Brothers, 1938) contains a careful exposition on 
the subjects of confessions and duress in the Soviet judicial 
and police systems. Chapter VII of this report shows that 
the conduct of the trials violated Soviet law on criminal pro- 
cedure on such fundamental points as conviction of the accused 
solely on the basis of their own confessions and denunciatior 
without corroboration and without summoning important wit 
nesses whose testimony was available. Chapter XXVI con 
tains accounts of instances of torture and duress inflicted on 
political prisoners in the Soviet Union. These accounts are 
extremely shocking. The conclusion is reached that if the 
confessions were obtained through duress it would be futile 
to attempt to establish such duress by questioning the prisoner 
on the subject since the same fear which compelled the prisone: 
to repeat his confession would cause him to deny any duress 
when questioned on the point. 
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were revealed from time to time even during the trial.*° 

These strange charges deserve some special atten- 
tion. They form the subject of half the indictment and 
half the testimony. The medical murders are charged 
to have been perpetrated upon the command of Yagoda, 
then head of the G.P.U., by three physicians—Levin, 
Pletnev and Kazakov. 

The physicians were not part of any political bloc 
but claim they were terrorized by Yagoda, then head 
of the G.P.U., who threatened to destroy them and their 
families unless they violated their Hippocratic oath and 
proceeded to murder their patients. 

It had hitherto been assumed that Gorky, Kuiby- 
shev and Menzhinsky had all died natural deaths. The 
testimony showed that all of them were in the last 
stages of fatal illnesses: Dr. Pletnev testified that from 
a medical point of view the treatment given Gorky 
could not be criticized but in his individual case it was 
harmful. He said: 

“Dr. Levin stated correctly that during the treat- 
ment we did not overstep the permissible and possible 
doses. 7 

Quantitatively and qualitatively, all the medicines were 
permissible, but in the individual case of Gorky they were 
harmful.” 

Similarly Kuibyshev and Menzhinsky who died of 
heart disease were given heart stimulants and after 
quite prolonged treatment the patients died. There are 
certain other amazing details in the confessions of these 
doctors. For instance, in order to strike at Gorky and 
lower his resistance, his son was first murdered by per- 
mitting him to indulge excessively (excessive for him 
but not for other persons) in alcohol and then by in- 
ducing him to catch cold which developed into pneu- 
monia. Then Gorky was permitted to stand bv a bon- 
fire and catch cold which proved ultimately fatal. Kuiby- 
shev was permitted to climb stairs with his bad heart. 

Thus, according to the plan everything seemed to 
occur naturally and each of these hopelesslv sick men 
eventually died Only the guilty particinants could 
know that any crime had been committed. The prosecu- 
tor termed it—“a perfect guarantee against exposure.’’?” 

The question therefore occurs to one reading the 
record. How was this remarkable conspiracv discov- 
ered? The prosecutor says very franklv, “Had it not 
heen for Levin’s confession it is possible that the min- 
utely elaborated criminal plan of the murder of Com- 
rades Menzkinsky, Kuibyshev and Gorky would not 
have been disclosed.””* 

But Dr. Levin did not confess prior to his arrest. 
“While in custody, he wrote a letter to Comrade Yez- 
hov (present head of the G.P.U. who succeeded Ya- 
goda), in which he made a clean breast of everything,” 
says his counsel quoting from the letter. The letter 
itself ends with the words: ‘Now, in prison, having re- 
lated all that has taken place in my mind, I have felt 
a profound relief.”’** 

It therefore becomes more of a mystery than ever 
how the conspiracy was discovered. How did Dr. Levin 
come to be imprisoned? Apparently the other two doc 





25. Lenin is reputed to have referred to Bukharin as “the 
darling of the party.” Possibly the charge that Bukharin 
secretly sought to assassinate Lenin is brought into the case 
to destroy any impression of mutual trust and esteem between 


them 
oF P. 591 
27. P. 681 
28 P. 688 
29 P. 704 


tors also wrote statements to Yezhov from prison.*° 
There was a fourth doctor implicated in these crimes- 
a certain Dr. A. I. Vinogradov. It does not appear 
whether he wrote a statement to Yezhov from prison. 
The indictment states that “Proceedings against Dr. 
A. I. Vinogradov have been terminated owing to his 
death.” 

The case against these physicians could easily have 
been demolished by any capable lawyer. Yagoda. 
dreaded head of the G.P.U., is secretly a member of 
the “Bloc of Rights and Trotskyites” and as such mem- 
ber he strikes a blow against the government by causing 
three more or less eminent doctors to give wrong treat- 
ment to three already dying men. One need hardly do 
more than read the questions propounded by the prose- 
cutor to his handpicked commission of experts to see 
that the three victims were on the verge of death and 
that no treatment could have saved them. On the other 
hand, no mention is made of the fact that while still 
head of the G.P.U., and while according to the evidence, 
he was conspiring against the government, Yagoda pre- 
pared the case against Zinoviev, Kamenev and a num- 
ber of Trotskyites for alleged conspiracy against the 
government for which they were executed. He also ex- 
posed Yanukidze*? whom the prosecutor ranked with 
Yagoda, Bukharin and Rykov in the present conspiracy 
trial.** There is an obvious absurdity here. Apparently 
Yagoda was more efficient in striking at his co-con 
spirators than in carrying out the objectives of the al- 
leged conspiracy. 

It is quite apparent that no one in the Court room 
dared to point out the flimsiness of the Prosecutor's 
case. All the defendants solemnly assumed that these 
fantastic charges were literally true. At one point the 
Prosecutor himself unwittingly demonstrated the in- 
nocence of one of the doctors, Kazakov. 

The sole charge against this doctor was that he had 
collaborated with Levin and Pletnev in hastening the 
death of Menzhinsky. This doctor was apparently the 
originator of a treatment by the use of lysates, a sort of 
universal cure-all which had become a fad but which 
was not recognized or used by the other doctors 

Kazakov took the stand and confessed that he was 
guilty of the murder of Menzhinsky because while ter 
rorized by Yagoda he had given Menzhinsky the wrong 
kind of lysates. Yagoda on the other hand, in a flash 
of independence, had contemptuously denied having 
ever seen Kazakov before the trial. He stated: 

“The first time I saw this man (Kazakov) was here.‘ 

“I did not bring about the death of either Menzhinsky 
or Max Peshkov.”%® 

Kazakov had the doubtful advantage of being rep- 
resented by a defense lawver, one Kommodov. At this 
point his counsel sat mute. He took no action to take 
advantage of Yagoda’s exoneration of his client. He did 
not seek to advise or assist his client, but on the con- 
trary permitted the prosecutor to call his client to con 
tradict Yagoda. Even then Yagoda persisted in his 
denial. 

“The first time I saw this man (Kazakov) was here 
I never spoke to him on these subjects.” “Kazakov is 
lying.”¢ 

Again Kazakov’s lawyer took no action on this 








20. P. 718. 
$1. P. 36. 
32. P. 785 
33. P. 679 
34. P. 525 
35. P. 526. 
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break in the prosecutor’s case in his client’s favor. On 
the contrary, he took occasion a few moments later to 
help the prosecutor by assisting in the examination of 
the defendant Levin. Through Levin he brought out 
that his client, Kazakov had seen Yagoda and that fol 
lowing such conference his client and Levin had pro 
ceeded to effect the death of Menzhinsky.** 

At the next session of the Court Yagoda, like Kres- 
tinsky, no longer sought to deny his original testimony. 
Thereupon the defense attorney for the unfortunate 
Kazakov deliberately had Yagoda confirm his original 
testimony given at the preliminary investigation incrim 
inating his client.** 

But all this is as nothing to what followed. The 
prosecutor, for some incomprehensible reason, sought to 
show that Kazakov, since he used remedies unknown to 
other doctors, might have fooled Yagoda by pretending 
to cooperate with him, while in reality deceiving him 
by using neutral and harmless medications. Evidently 
this line of questioning was new to the accused. He did 
not know how to answer the point without conceding 
that the prosecutor was correct and that Yagoda could 
have been deceived had Kazakov wished to refrain from 
murder. Although the question was repeatedly framed 
he was unable to reply.*® Finally the witness asserted 
that the lysates he used on Menzhinsky were harmless, 
i.e., patient had died a natural death 

VyYsHINSKY: “You dare to 
lysates were harmless for Menzhinsky ?” 

Kazakov: “Yes, these three lysates were harmless.” 
(p. 608.) 

At this point the prosecutor had again uninten 
tionally loosened the noose from Kazakov’s neck. He 
thereupon dropped the witness and appealed to his ex 
perts to contradict Kazakov’s contention although but a 
moment before he had been browbeating Kazakov by af 
firming that ‘ head or tail of 
your witches’ cauldron 

An adjournment was taken to permit the experts 
to cogitate and upon resumption of the session they sol- 
emnly found that the method of preparing the Ivsates 
was kept a strict secret by Kazakov but that the lysates 
he used on Menzhinsky hastened his death.*? How these 
answers are consistent is almost beyond comprehension 
No attempt was made to cross-examine by Kazakov’s 
counsel. On the contrary he then proceeded to nail back 
the cover on his client’s coffin by having him corrobo 
rate the opinion of the experts. He also had him testify 
on the question which he had previously been unable to 


that these three 


assert 


‘doctors could not make 
9940 


answer—namely—could he have fooled Yagoda by giv- 
ing his patient neutral and harmless lysates? Kazakov 
said : 

“In this case the only real test was death from 


which you cannot escape. And had I attempted to deceive 
Yagoda, I could have done so for three or four days, 
and further he would have caught me. But it was impos- 
sible to escape this one and only test.” 

This answer satisfied both the prosecutor and the 
defendant’s counsel and Vyshinsky quickly stated—‘“I 
think that the question can be considered closed.”*? 

However, the question remains wide open because 
the record shows that Kazakov was ordered by Yagoda 
to end Menzhinsky’s days on November 6th, 1933, and 





37. Pp. 546, 547. 
38. P. 577. 

39. P. 607. 

40. P. 607. 

41. Pp. 608-9. 
42. P. 610. 


The 


that his death only took place on May 10th, 1934.** 
administration of the allegedly harmful lysates began in 
December, 1933,** and thus it appears-that virtually six 
months intervened before death occurred which is a 
matter of considerably more than three or four days 
under any legal system. 

This segment of the trial has been set forth at some 
length to illustrate the extraordinary role played by the 
defendants and defense counsel. Apparently any break 
in the prosecutor’s case would be regarded as a reflec 
tion on Soviet justice. No contest of issues by a defen- 
dant in court can possibly save him. His only possible 
hope of escaping death seems to be by confessing and 
adhering to his role regardless of what avenues open up 
during the trial showing his innocence 

The trial of the doctors also reveals frankly the 
dreadful power of the terror which the G. P. U. may 
exercise in the Soviet Union. The prosecution could 
show no motivation for these medical murders except 
that the doctors were terrorized by fear and threats of 
the then head of the G. P. U. directed not only against 
them but also their families. Thus Levin testified: 

“He (Yagoda) reiterated that my refusal to carry 
this out would spell ruin for me and my family.” 

“Psychologically, I explain it by a sort of cowardice 
—not for my own life, that I say in all sincerity. What 
frightened me most was his threat to destroy my family. 
And my family is a good, working Soviet family.’’* 


The defendant Pletnev testified: 


“He (Yagoda) accompanied his proposal with violent 
threats directed against me and against my family.’’*? 

Even Levin’s counsel dwelt on this, saying 

“Levin, this wishy-washy intellectual, this old, non 
Party, credulous doctor, devoid of will power, trembled 
not so much for himself as for his family, which Yagoda 
had threatened to destroy.’’4® 

Pletnev’s counsel stressed the same point 

“Yagoda stated: ‘I shall not stop at the most ex 


treme measures both in relation to yourself and in relation 
to your family, to compel you to serve me.’ ’’*° 

Now if fear inspired by threats to destroy one’s 
family be accepted as credible motivation for doctors to 
murder their patients at the direction of the G. P. U., 
why would not the same motivation explain the remark- 
able confession obtained by the G. P. U Is Yezhov 
less sinister or terrible than Yagoda was? Few men 
could resist sacrificing themselves for those they love, 
especially if they felt themselves helpless and hopelessly 
lost if they did not agree to comply with the demands of 
the all powerful police. Imagine, for instance, a person, 
arrested, thrown into prison, isolated from the world, 
subjected to prolonged questioning and pressure until 
he is thoroughly demoralized and disorganized; he is 
further confronted with others who have “confessed”’ or 
with lying witnesses—agents of the police; he sees he is 
doomed in any event; finally, he is threatened with the 
destruction of his family if he does not confess and coop- 
erate and on the other hand he is promised possible 
leniency depending on how weil he plays his role when 
he appears publicly in court. What other explanation 
can explain the case of a man like Rosengoltz who the 
Court finds made an actual attempt on the life of Stalin 
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in August of 1937,°° although his testimony on this 
point is only referred to and not reported,® and six 
months later makes his last plea which amounts to a 
frenzied panegyric of Stalin as the military genius who 
saved the Revolution during the Civil War and the only 
leader of “the best traditions of the Bolshevik Party of 
enthusiasm, heroism and _ self-sacrifice.” He waxes 
poetic over the joy and color of Soviet life where mil- 
lions of people, “including my own children,” sing in 
freedom, gaiety and joyous laughter.** A few months 
before he is supposed to have been plotting conspiracies 
and treason against this beautiful land and the assassi- 
nation of its great leader. The only rational explana- 
tion of this strange conduct is that he, like each of the 
other defendants, is seeking desperately to win clem- 
ency, not for himself (he seems to realize he is doomed ) 
but at least for his wife and children. His case may have 
been especially desperate because when he was arrested 
he was discovered to have a talisman, consisting of a 
prayer from the Old Testament, which had been placed 
in his pocket by his wife.** 

The other conspiracy which the prosecutor fortu- 
itously unearthed revolved around the opposition of 
sukharin and his group of Left Communists to the 
Brest-Litovsk Treaty in 1918. At that time factional 
feeling ran high and Bukharin himself six years later, in 
1924, made a statement divulging that at the height of 
the struggle a proposal had even been considered to 
arrest Lenin and form a new cabinet. The incident was 
then a matter of historic interest. 

Now, twenty years after the event, the incident is 
dusted off and witnesses are produced who testify that 
the plan was not only to arrest Lenin but also to mur- 
der him and not only Lenin but also Stalin and Sverd- 
lov. An effort is made to date back Stalin’s power and 
importance to a period predating his emergence as a 
historic figure. This effort is hardly intelligent in a 
trial where the credibility of the testimony is the sole 
justification for executing a number of important men. 
In 1918 Stalin was a minor figure compared with the 
Bolshevik leaders of those days and to couple him with 
Lenin at that time reflects seriously on the testimony.** 

Not that the testimony itself inspires much confi- 
dence. No clue is given as to what induced these wit- 
nesses to divulge new facts which they had concealed 
for twenty years. Again the disturbing thought occurs 
—how were these buried facts unearthed? As in the 
case of the doctors, the prosecutor does not tell us how 
it was done but gives credit to the investigating authori- 
ties. 

Bukharin strenuously denied anything more in- 
criminating than was contained in his 1924 statement. 
Incidentally, his 1924 statement contained no reference 
to Stalin. The Left Communist leaders who testified 
against him at the trial had previously denied even the 
disclosures contained in the 1924 statement.*® What 
circumstances caused them to repudiate their denial? 
How could the police and the prosecutor know some- 
thing that had been concealed and unknown for twenty 
years? 

The prosecutor in his summation asks: 
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54. Cf. Angelica Balibanoff, the first Secretary of the 
Communist International, who in her recent book, “My Life 
as a Rebel,” says that “even in 1920 Stalin was too unimpor- 
tant a figure for Lenin to have any attitude concerning him,” 
(P. 284.) 
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“Had this fact—the plan to kill Lenin, Stalin and 
Sverdlov—not existed, then why did Karelin, Yakovleva, 
Ossinsky, Mantsev find it necessary to speak of this— 
people for whom the admission of such a shameful and 
such a terrible fact, such a monstrous crime against our 
country, is now of no advantage.’’®* 

The prosecutor does not answer this very pertinent 
question. He does not admit us into the secret how he 
was able to revive “facts already covered with the dust 
of archives.’’®* 

In addition to the former Left Communist leaders 
who testified against Bukharin, two former leaders of 
the Left Social Revolutionist Party were dragged out 
of prison where they had languished for some eighteen 
years to give evidence. 

The first of these, Kamkov, admits : 

“I have never in the course of many years raised 
this question, although this conversation with Nikolai 
Ivanovich Bukharin was fairly firmly graven on my mem- 
ory. And so I did not make any attempt, which might 
have been rather natural in the position in which I found 
myself, to shift part of the responsibility for the events 
which developed in connection with the struggle against 
the Brest-Litovsk Peace on to anybody whatever. On 
this basis I think there would have been no sense in my 
depicting matters otherwise than I did.’’®* 

Why did this witness fail to depict the facts truth- 
fully when it might have been to his advantage to do so, 
but now when, in the words of the prosecutor, the ad- 
mission is of no advantage, why does he find it neces- 
sary to speak ? 

The last witness on the point was the Left Social 
Revolutionist, Karelin. He was hardly recognizable 
after twenty years but he also testified to matters that 
had “been hidden and concealed for nearly twenty 
years, ’®° 

What motive did these witnesses have to protect 
Sukharin for all this time? Shortly after the signing 
of the Brest-Litovsk Treaty, the Left Socialist Revolu- 
tionists assassinated The German Ambassador, Mir- 
bach, and sought to start a revolt. Bukharin took a 
leading part in directing their arrest. Hence they 
would have been motivated to expose Bukharin at that 
time. They certainly were not silent through motives 
of friendship for upon this trial they, along with the 
other witnesses, displayed a venomous desire to expose 
and ruin him. 

We are forced to conclude, in the absence of any 
explanation by the prosecutor as to how this testimony 
was unearthed and elicited, that these witnesses testified 
falsely and under compulsion. This conclusion is 
strengthened by two circumstances. 

In the first place each of these witnesses took the 
stand and recited a speech of four to six solid printed 
pages in length without interruption. The substance of 
these speeches shows that they were prepared for the 
occasion because when the witnesses finally decided to 
speak after twenty years of silence they proceeded to 
besmirch not only Bukharin as an enemy of Lenin but 
also Trotsky, Zinoviev, Kamenev and other defendants 
in previous trials.” 

In the second place, the Court and the prosecutor 
shielded the witnesses by preventing Bukharin from 
showing that their stories were improbable and untrue. 

For example, Bakharin sought to show that cer- 
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tain prominent Bolsheviks mere members of the Lett 
Communists and that there could have been no plan 
of revolt while these persons held key positions in his 
group. His questions were ruled out as having no bear- 
ing on the case.* 

Again, he sought to show that prior to the Brest 
Litovsk Treaty, he and his allies had a legal majority 
on the Central Committee and hence any illegal plot 
would have been senseless at that time His questions 
on this point were also ruled out as irrelevant.® 

Likewise he sought to show that he had been active 
in suppressing and arresting the Left Socialist Revolu 
tionaries and had been injured by a bomb thrown by one 
of their number. This was designed to establish that he 
could not have been guilty of plotting with them to as- 
sassinate Lenin at or about that time. His questions on 
these points were similarly ruled out as having no bear 
ing on the case.** 

When Bukharin prosecutor to explain 
what questions were relevant, the Court said 

“Citizen the 
tion.””®5 

When Bukharin asked the prosecutor to help him 
frame a question which he was unable to formulate. the 
Court said : 


asked the 


Procurator will give vou no explana 


“Nobody wants to help you, but Comrade the Procu- 
rator is asking you a question.”®* 

This phase of the case well illustrates the utter fu 
tility of a defendant endeavoring to defend himself 
against a charge however spurious or far-fetched under 
the process of justice as administered in the U. S. S. R. 
The entire accusation against Bukharin is solemnly 
found to be established in the decision of the Court. But 
how the police and the prosecutor unearthed this ancient 
plot remains an even greater mystery than how they 
discovered that the defendant doctors had in reality 
murdered their dying patients. 

These two branches of the case consume about half 
of the record of the trial. Their transparently artificial 
construction casts a reflection over the balance of the 
prosecutor’s case. Obviously, if a portion of the case 
seems concocted the balance must be viewed with sus 
picion. This is all the more true when the balance of 
the case like the portions previously examined consists 
of confessions with no corroborating evidence of overt 
acts and external facts 

Nevertheless it is far more difficult to sift the evi 
dence contained in the confessions which constitute the 
first part of the record in order to determine how much 
of the testimony mav be true and how much may have 
been the result of police pressure. In the first place, the 
confessions themselves insofar as they consist of con 
versations between the defendants corroborate one an- 
other in a general way. Such conversations constitute 
the bulk of the confessions and unless their substance 
refers to some external event or data, they can hardly 
be checked up or verified. For example, the defendant. 
Chernov, Peoples Commissar of Agriculture, recites 
four separate conversations with Rykov between the 
period of 1930 to 1936.°°Rykov could not recall such 
conversations and thereupon Chernov reproached him, 
saying “either you were a bad leader of the Right or- 
ganization, which I do not think, or you do not want to 
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confess.” Thereupon the Court asked Rykov whether 
he wished to reply and Rykov responded: “He has re- 
plied too well. Perhaps I should have done as he says 
It was a mistake on mv part.” It is. of course, impos- 
sible for a reader of the record to determine whether or 
not the conversations actually took place 

On the other hand, where the confessions refer to 
external events such as the alleged meeting between 
Krestinsky and Trotsky in Meran or Bessonov’s testi 
mony that he received a letter from Trotsky during the 
month when Trotsky was on the high seas. ot 
nov’s corroboration of the meeting between Piatakov and 
Trotsky in Oslo, the improbability of such 
has been exposed by the labors of the investigating com- 
mission headed by Dr. John Dewey. 

Similarly, confessions by such men as Krestinsky, 
Rosengoltz or Rakovsky that they were German or 
sritish spies as early as the period of 1921-1924, or that 
Trotsky during such period was being financed by the 
German Reichswehr, are so inherently improbable as to 
fly in the face of reason. Such statements are equivalent 
to the accusation in the indictment that “the gang of 
Bukharin and Trotsky” committed the gravest state 
crimes “on the direct instructions of fascist intelligence 
services during the period 1921-1937.” Fascism did not 
arise until long after 1921 and Trotsky was then still at 
the height of his power. Such charges and admissions 
simply do not make sense. 

However, it is in connection with 
which the prosecutor might have established by 
factual proof that his general case is weakest. For 
example, there is repeated testimony that huge 
sums of money werc Cciverted by various defendants 
to Trotsky and his followers.* No attempt is made 
to show how this was done—from what accounts 
or sources such funds were drawn, how they were 
drawn, what entries were made; no bank records 
were produced; in fact. no evidence of these finan- 
cial transactions was offered except the bare state- 
ments of the witnesses of the amounts involved. 

Again, the Court in its decision finds that sev- 
eral specific acts of wrecking and sabotage were 
carried out by the defendants. An examination of 
the testimony establishing such acts shows nothing 
but unsupported admissions or statements, ex- 
tremely vague and general in f with no 


3esse- 


testimony 


overt acts 


form, 
corroborative detail or proof of how the specific 
crimes were in fact committed ail no independent 
proof of the actual occurrences. 

A separate article could easily be written on 
this point but for brevity we cite a rather extreme 
example from the record. The Court in its decision 
found that the defendant, Zelensky mixed glass and 
nails into foodstuffs.7° This finding is based on the 
following testimony: 

“VYSHINSKY: Were there when members of 
vour organization connected with the butter business threw 
glass into the butter ? 

ZELENSKY: There were cases when glass was found 
in butter. 

VYSHINSKY: 


cases 


into 
into 


Glass was not ‘found’ but thrown 
the butter. You understand the difference: thrown 
the butter. Were there such cases, or not? 
ZELENSKY: There were cases when glass was thrown 
into the butter.” (p. 330.) 
Comment on the quality of such testimony 


(Continued on page 1029) 
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ROBERT E. LEE SANER: A LIFE OF FINEST LOY- 
ALTIES AND DEVOTED SERVICE 


OBERT ] LEE SANER, 
former President of the Amer- 
ican Bar Association, died at 
his home in Dallas, Texas, on Oc- 
tober 31, 1938 

M1 San was born near 
Washingtor1 Hempstead County, 


\ugust 9, 1871, being 
the son of | Franklin and Susan 


Arkansas, 01 


Crawford San His early life 
typifies that self-made man, as 
he served as newsboy, janitor, 
school teacher, railroad agent and 
manager, and newspaper publisher, 
while pursuing his efforts to secure 


Following study at 


an education 


Searcy College, Arkansas, he en- 
tered Vanderbilt University at 
Nashville, Tennessee It was at 
Vanderbilt University that his in- 


terest in orat had its inception 
in his winning of the Founders’ 
Medal in Oratory, being the high 
est award given. In later years, he 


established oratorical contest at 


Southe Vethodist University 
which annual event has done much 
to encourage interest in public 
speaking among the students of that 
institution. It was also at Vander- 


bilt University that Mr. Saner be- 
came a member of the Alpha Tau 
Omega Fraternity, which he served 
twenty-five years to 


for more tha 
the time of 
in charge of its judicial affairs 

In 1895, Mr. Saner came to 
red the Law School 
of the University of Texas from 
which he obtained Bachelor of 
Law Degree in 1896. Beginning 
the practice of law in Dallas, Texas, —— 


his death as Chancellor 


Texas and 





in the same year, he achieved for himself an outstand- 
ing career in his profession At the time of his death, 
he was senior member of the firm of Saner, Saner & 
Jack. He served as counsel for and held official posi- 
tions with numerous business, financial, investment and 
banking enterprises 

From the beginning of his practice, Mr. Saner took 
an active interest in the. work of the various bar asso- 
ciations, serving as President of the Texas Bar Asso 
ciation in 1911 and as President of the American Bar 
1923-24 He was a member of the 
General Council of the American Bar Association from 
1906-21, serving as Chairman thereof in 1917-20. He 
of the Executive Committee in 1917-20 
He served as Chairman of the Public Utilities Section 
in 1918-19 

As President of the Association, Mr. Saner ac 
cepted the invitation of the English and French Bars 
for the members of the American Bar Association to 
visit England and France in 1924. With outstanding 


ability, he concluded the necessary arrangements for 


Association in 


was a member 





ROBERT E. LEE SANER 





this journey, which was taken by two thousand mem 
bers of the Association. The joint meetings of the 
American, English and French Bars, which were a 
cordingly held in London and Paris, constituted the 
most influential and important gathering of lawyers 
ever assembled together in professional affairs. It is 
needless to say that Mr. Saner later rendered invalu- 
able aid in the reception and entertainment of the 
english, French, Scottish, Irish and Canadian Bat 
Associations when they returned such visit by attending 
the American Bar Association Convention during 
August, 1930, in Chicago. 

Mr. Saner at all times demonstrated an intense im 
terest in Americanism and the promotion of bette 
citizenship. As Chairman of the Citizenship Commit 
tee in 1922, he urged a more thorough study of the 
United States Constitution. One sentence in his re 
port became a widely popular slogan for the move- 
ment which he initiated, ““The schools of America must 
save America.” 

Following the inspiration of his report, active ef- 
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forts were made to further the study of the Constitu- 
tion in the schools and to increase the interest of stu- 
dents and other individuals in the fundamental insti- 
tutions of the nation. As a part of such activities, 
public speaking contests on subjects pertaining to the 
Constitution were conducted in 1923-24 in more than 
13,000 public high the United States, 
and participated in by more than a million students. 
The final contest was held in the Continental Memo- 
rial Hall in Washington in June, 1924. At the insis- 
tence of President Coolidge, Mr. Saner presided at this 
contest, the judges of which were members of the Su- 
preme Court of the United States. 

In 1925, Mr. Saner presided at the first National 
Intercollegiate Oratorical Contests held in Los An- 
geles. In fact, his interest in the movement to pro- 
mote better citizenship and “to reestablish the Con 
stitution of the United States in the minds and hearts 
of the people,” never abated. 

As Chairman of the Board of Editors of the 
AMERICAN BAR ASSOCIATION JOURNAL from 1920 to 
1937, at which time he resigned such position, Mr 
Saner rendered invaluable service in the development 
of this publication. His leadership in this connection 
is largely responsible for the outstanding success of the 
publication both from a business as well as professional 
standpoint. 

Another outstanding characteristic of Mr. Saner’s 
career was his intense love for the University of Texas. 
Aside from evincing the customary interest of an 
alumnus, he served for thirty years as attorney for the 
Land Department of such institution. During such 
period, he had complete charge of the leasing and ad- 
ministration of more than 2,000,000 acres of land, con- 
stituting the permanent endowment of the University 
of Texas. At the time the lands were turned over to 
him, the annual income amounted to only $38,000, 
whereas upon his resignation the annual income had 
increased to $240,000. He had charge of the lands 
during the discovery and development of the same for 
oil production, resulting in the realization of a perma- 
nent fund for the University of over $13,000.000 at the 
time of his resignation. As a result of one suit filed 
and prosecuted by him, the institution received approxi- 
mately. $2,000,000 additional income 

Although he never sought or desired public serv 
ice, Mr. Saner was always intensely interested in pub 
lic affairs. A few of his many activities included that 
of Secretary of the Democratic State Executive Com- 
mittee, Vice-Chairman of the Central Legal Board for 
Selective Draft, Texas Commissioner on Uniform 
State Laws, member of the American Academy of Po- 
litical Science, and a member of the International Law 
Association, of which he served as President of the 
American branch in 1925-26. He was elected an hon- 
orary member of more than twenty-five State Bar As- 
sociations and was noted as an outstanding speaker on 
legal and patriotic subjects. Honorary degrees of 
LL.D. were conferred on him by Centenary College 
and Southern Methodist University. 

Always interested in Masonry, Mr. Saner was a 
Knight Templar, a Scottish Rite Mason, including the 
Thirty-third honorary degree, and a member of the 

Mystic Shrine. He was also awarded the honorary 
degree of Red Cross of Constantine. He was partic- 
ularly active in the establishment of hospitals for crip- 
pled children throughout the country under the spon- 
sorship of Masonic bodies. At the time of his death, 
he was serving as a member of the Board of Trustees 
of the Texas Crippled Children’s Hospital at Dallas. 


schools in 


Mr. Saner was a lifelong member of the Metho- 
dist Episcopal Church, South, and served for many 
years as Vice-President of the Board of Trustees of 
First Methodist Church in Dallas. 

Funeral services for Mr. 
Dallas, Texas, on November 1, 1938, conducted by 
Bishop Charles C. Selecman, former President of 
Southern Methodist University, his intimate friend for 


Saner were held in 


many years. Interment was on the same day at 
Brenham, Texas. He is survived by his wife, Mrs. 
Ieaine Smith Saner, and one daughter, Mrs. Dorothy 
Saner DeWitt, and a brother, John C. Saner, all of 
Dallas, Texas. 


ANNOUNCEMENT OF 1939 ESSAY CON- 
TEST CONDUCTED BY AMERICAN 
BAR ASSOCIATION PURSUANT 
TO TERMS OF BEQUEST OF 
JUDGE ERSKINE M. 

ROSS, DECEASED 
INFORMATION FOR CONTESTANTS 

Subject to be discussed: 

“To What Extent Should Decisions of Adminis- 
trative Bodies Be Reviewable by the Courts” 
Time when essay must be submitted : 

On or before March 1, 1939. 

Amount of Prize: 
Three Thousand Dollars. 
Eligibility : 

Contest will be open to all members of the Asso- 
ciation in good standing, except previous winners, 
members of the Board of Governors, officers, and 
employees of the Association. 

No essay will be accepted unless prepared for 
this contest and not previously published. Each 
entryman will be required to assign to the Associa- 
tion all right, title and interest in the essay sub- 
mitted and the copyright thereof. 

An essay shall be restricted to six thousand 
words, including quoted matter and citations in the 
text. Footnotes or notes following the essay will 
not be included in the computation of the number 
of words, but excessive documentation in notes may 
be penalized by the judges of the contest. Clear- 
ness and brevity of expression and the absence of 
iteration or undue prolixity will be taken into 
favorable consideration. 

Anyone wishing to enter the contest shall com- 
municate promptly with Executive Secretary, Ameri- 
can Bar Association, 1140 North Dearborn Street, 
Chicago, Illinois, who will furnish further information 
and instructions. 





BINDER FOR JOURNAI 

The JOURNAL is prepared to furnish a neat and 
serviceable binder for current numbers to members 
for $1.50. The price is merely manufacturer’s cost plus 
expense of packing, mailing, insurance, etc. The binder 
has back of art buckram, with the name “American Bar 
Association Journal” stamped on it in gilt letters 
Please send check with order to JourNAL office, 1140 
N. Dearborn St., Chicago, III. 
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THE VALUE OF JUDICIAL CONFERENCES IN THE 





FEDERAL CIRCUITS 





Many of the Defects Connected with the Administration of Federal Justice Are Directly Trace- 
able to the Fact That Federal Courts Have Been Operating without Sufficient Statistical Infor- 
mation, without Comparative Data, without Coordination, and Have Been too Long Quaran- 


tined Against the Infiltration of New Ideas and Valuable Experiences Developed in Other Sec- 


tions of the Country—Problems Which These Conferences Are Especially Fitted to Solve, Ete. 





By Hon. Homer S. CUMMINGS 
Attorney-General of the United States 


UR Federal Judicial system is passing through 

a period of readjustment. Many changes have 

taken place that make for greater efficiency and 
still others are in the offing. There are certain dif- 
ficulties, however, in attaining a satisfactory degree 
of unity and coordination. These difficulties, in part 
at least, grow out of the very structure of the system 
itself. Our Federal courts are not closely integrated. 
By and large the work and problems of our Federal 
district judges are little known to other judges even 
in nearby districts. In fact it could hardly be other- 
wise. Usually a Federal district judge is appointed 
to a particular district covering a specially segregated 
territory. In a certain sense it is a kingdom apart. 
There has been little impulse, at least until recent times, 
for the judge of one district to make it a practice to 
exchange confidences with a judge in another district. 
The Conformity Act was doubtless partly responsible 
for this relative isolation. The existence of forty-eight 
separate types of procedure constituted a disintegrating 
force, not a unifying one. Other factors, which it is 
unimportant for us to explore, also tended to divide the 
country into judicial water-tight compartments. It is 
an unwholesome situation and is recognized as such by 
some of our most eminent jurists. The need of a more 
homogeneous arrangement has become increasingly evi- 
dent, especially in the face of problems that have spilled 
over State lines. 

A partial remedy was found in the creation sev- 
eral years ago of the Conference of Senior Circuit 
Judges. It is held each fall in Washington, D. C., and 
is presided over by the Chief Justices of the United 
States. It is attended by the Senior Circuit Judges 
of each of the ten Federal circuits and the Chief Jus- 
tice of the U. S. Court of Appeals for the District of 
Columbia. Problems of mutual interest are freely dis- 
cussed. The Attorney General is invited to appear for 
the purpose of presenting statistics indicating the state 
of the dockets in the several districts, and to make 
recommendations concerning improvements in the ad- 
ministrative machinery of the courts. It has been my 
pleasure to be in attendance at the opening session 
of the Conference on six occasions. I have been im- 
pressed not only by the value of the work accomplished 
but by the fact that the Conference represents the only 
serious attempt to secure some measure of integration 
for our Federal courts. It not only furnishes an op- 
portunity for the exchange of information, but it con- 
siders the manner in which the work of the courts 1s 
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actually performed in the various districts and the judi- 
cial needs of the country as a whole. In 1936, speak- 
ing before the American Law Institute, Chief Justice 
Hughes stated: “After the law has been fully restated, 
and the last improvement has been made in rules of 
procedure we must still look to our judges, and espe- 
cially to those who sit in the trial of cases where the 
facts are elicited and the rules of law are applied, for 
the true administration of justice. That work cannot 
fail to be aided by systematic and competent observa- 
tion and report.” 

I am fully persuaded, however, that it is not enough 
for the Senior Circuit Judges to meet in annual ses- 
sion. Quite apart from the need of legislation for a 
modernized Administrative Office for the Judiciary it 
is obvious that adequate contact between District Judges 
is sadly lacking and should be secured by the means 
now open to us. Only by such intimate counsel is 
it possible to develop an esprit de corps, to cultivate 
a national rather than a parochial point of view, and 
to bring to light and develop sound and practical meas- 
ures for improving the administration of justice in all 
of the Federal districts. Today there is less justifica- 
tion than ever before for the judge of a particular dis- 
trict to isolate himself from his associates in other 
districts. Our Federal law is gradually becoming more 
uniform and procedural statutes of nation-wide applica- 
tion are growing in number. The statutes dealing with 
interstate crime, the Probation law, the recently en- 
acted Juvenile Delinquency Act, the Criminal Appeals 
rules and the New Rules of Civil Procedure are illus- 
trations of this unmistakable trend. 

I have been particularly impressed with a device 
which has been employed in the Fourth Circuit. Since 
1931 Judge John J. Parker, the Senior Circuit Judge, 
has called each year a Conference attended by all of 
the judges in that circuit. Originally the Conference 
was conceived as a method of studying congestion of 
dockets and transfer of personnel. It quickly grew 
beyond this narrow sphere and now devotes itself to 
a general survey of the needs of the circuit, to the dis- 
cussion of common problems, to a study of recent de- 
velopments in jurisprudence. It set out definitely te 
break up the “isolation” to which I have alluded. The 
judges conduct for themselves a school of jurisprudence 
in law and legal administration. It has been successful 
far beyond the fondest dreams of the eminent jurist 
who called it into being. Judge Parker’s work in con- 
nection with these Conferences represents an outstand- 














ing contribution to the solution of a vital problem. 
As the Conference has developed through the years it 
has pointed the way to the need for similar institutions 
throughout the country. [Early in the history of th 
Conference it was realized that its objectives could best 
be attained if members of the bar were invited to pai 
ticipate. Beginning with the Third Conference invita- 
tions were extended to them and since then they have 
taken an active and important part in the deliberations 
The Conference has recently been given permanent 
form and the role to be played by the members of the bai 
and other groups invited to the sessions has been rec 
ognized in a rule of the Circuit Court of Appeals, 
adopted at the January term, 1938. It will be tound 
at the end of this article quoted in full because it fur 
nishes the framework under which the Conferences 
operate. 

Not only has the work of the Circuit been unified 
and many problems of adnunistration solved in con 
ference—not only lias an esprit de corps been developed 
and a wider outlook on the administration of justice 
been attained, but a better understanding between bench 
and bar has been secured, a real study of the problem 
of procedural reform has been carried forward, and 
worth-while improvements in the adininistration of jus 
tice have resulted. 

Speakers invited to the Conference have presented 
papers dealing with such subjects as the lederal Pro 
bation System, recent amendments to the Bankruptcy 
Act, current lederal legislation, the rule-making power 
in civil cases, extending the rule-making power to 
criminal procedure, punishment for crime, procedure 
in the district courts, reciprocal immunity from taxation 
of Kederal and State imstrumentalities, the lawyer as 
an officer of the court and other matters of present 
interest. The first day of the Conference is usually given 
over to the discussion of the condition of business in 
the several districts, the assignment of judges, and sim- 
ilar problems. This session is attended by the judges 
only. The members of the bar and the other groups 
participate on the second and third days of the three- 
day Conference. I personally attended one of the Con 
ferences, and state without qualification that it was a 
fascinating experience. The constructive possibilities 
of such conferences are unlimited. I shall indicate but 
a few of the matters to which such sessions might with 
profit be devoted. 

l‘irst and foremost is the matter of delays in the 
conduct of litigation. I have addressed myself on 
this subject so trequently that my associates insist that 
half of my speeches could be entitled ‘““The problem 
of delay in the administration of justice.”” Of the 35,872 
civil cases pending on June 30, 1938, in our Federal 
courts only 11,660 had been pending for six months 
or less, while 24,212, or 67%, had been pending for 
six months or over; 18,017 cases, or 50.2%, for a year 
or more; 11,374 cases, or 32%, for two years or more; 
7,741 cases, or 22%, for three years or more; 5,910 
cases, or 16%, for four years or more; and 4,720 cases, 
or 13%, for five years or more. A large accumulation 
of cases encumbers the dockets—cases which should 
have been disposed of long ago. Each year similar fig- 
ures are presented to the Conference of Senior Circuit 
Judges and the Senior Circuit judges in turn are in 
structed to take the matter up with the District Judges 
in their repective circuits. The only satisfactory way 
to bring such matters forcibly to the attention of the 
trial judges is across the conference table. 

Another extremely important subject which it is 
difficult to handle in any other fashion is that of the 
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The Department of Justice files 
reveal that on virtually identical facts judges impose 


disparity of sentences. 


grossly disproportionate sentences. It is difficult to 
maintain that under such circumstances equal and exact 
justice is being done. But, over and beyond that, it 
creates for our Federal Bureau of Prisons a disciplinary 
problem of the first magnitude. Prisoners compare 
notes, they learn by a certain “free masonry” of their 
own what each prisoner is there for and what sentence 
he has received. When a wide disparity in sentences 
becomes apparent the inmates naturally feel that the 
administration of justice is a haphazard and unscien- 
tific process producing results having no bearing upon 
the degree of guilt involved. Perhaps | am overly 
optimistic, but I believe that this sort of problem could 
be solved, in part at least, if the district judges who 
imposed the sentences were brought together about a 
conference table, confronted with comparative statistics 
dealing with sentences and invited “to explain the un- 
explainable.” 

Many other problems arise which are peculiarly 
susceptible of solution at conferences such as I have 
suggested. ‘There are administrative problems such as 
courthouse facilities, libraries, personnel, and the need 
of assignment of additional judges to congested areas. 
A Circuit Conference might with profit discuss such 
matters as assignment of counsel to indigent defen 
dants, procedures under the new Federal Juvenile De 
linquency Act, and methods by which the Federal Pro- 
bation System may be made more efficient. 

I am deeply impressed by the idea that nothing 
could be done for America that would improve the tone 
and temper of public life more than swift and speedy 
justice in our civil and criminal courts. I am con- 
vinced also that many of the defects connected with 
the administration of Federal justice are traceable to 
the fact that our Federal courts have been operating 
without sufficient statistical information, without com 
parative data, without coordination, and have been too 
long quarantined against the infiltration of new ideas 
and valuable experiences developed in other sections 
of the country. I commend to bench and bar the meth 
ods employed in the Fourth Circuit under the wise 
leadership of Judge Parker, because unlike many ex 
periments it has been subjected to the acid test of an 
eight-year trial and has proved its wortl 


SPECIAL RULE—JUDICIAL CONFERENCE 
(a) There shall be held each year at the Asheville term 
of this Court a Conference of all of the Circuit and Dis- 
trict Judges of the Circuit for considering the state of 
business in the various Districts, for devising means for 
relieving congestion of dockets where this may be neces- 
sary, for improving procedure in the courts and for ex- 
changing ideas with respect to the administration of jus 
tice. It shall be the duty of every Judge of 
to attend such Conference. 

(b) The first day of the conference shall be for the Judges 
alone and shall be devoted to a matters 
affecting the state of the dockets and the administration 
of justice in their respective Districts. Members of the 
Bar to be chosen as set forth in the succeeding paragraph 
shall be members of the Conference and shall participate 


the Circuit 


discussion of 


in its discussions and deliberations on the second and 
third days. 
(c) Members of the Conference from the Bar shall be 


composed of the following: 
(1) The Presidents of the State Bar Associations of 
the States of the Circuit, and five delegates from each 
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of such State Bar Associations to be appointed by the 
President thereof. 

(2) All United States Attorneys of the Circuit. 

(3) One representative of each Grade A Law School 
within the Circuit. 

(4) Lawyers of the Circuit appointed as Members of 
the Conference by the Circuit Judges. Each Circuit Judge 
shall annually appoint three lawyers as Members of the 
Conference for that year. 

(5) Members of Committees on Rules and Procedure 
appointed by District Judges. Each District Judge shall 
appoint two members of a Committee on Rules and Pro- 
cedure to serve within his District for a period of three 
years, and all such committee members shall during their 
periods of service be Members of the Conference. 


If any State Bar Association President or District 
Judge shall fail, upon request, to appoint the delegates or 
members of committees which he is herein designated to 
appoint, the Senior Circuit Judge of the Circuit shall make 
such appointments. 

(d) The Clerk of this Court shall be Secretary of the 
Conference and shall make and preserve an accurate record 
of its proceedings. 

January 15, 1938. 

Joun J. Parker, 

Senior Circuit Judge. 
ELiiott NorTHCOTT, 

U. S. Circuit Judge. 
Morris A. Soper, 

U.S. Circuit Judge. 


UNIFORM STATE AND FEDERAL PRACTICE: A NEW 
DEMAND FOR MORE EFFICIENT JUDICIAL 
PROCEDURE 





Progress Already Made in Reform of Judicial System in Federal lield Should Urge Us on to 


New Efforts for Improvement inthe Administration of Justice 





Systems in State and Federal 


Courts Can Never Be Precisely Alike, Owing to Essential Differences in Jurisdiction, but They 
Can Be Made So Nearly to Resemble Each Other as to Simplify the Administration of Justice 


for Courts, Lawyers and Litigants* 





By Hon. WiLtiAmM D. MITCHELL 
Member of Advisory Committee of the Supreme Court of the United States 


an after-dinner address, but | was told that your 

Association had been making a study of the new 
federal rules of civil procedure, and that to wind up 
your efforts it would be desirable for me to deal with 
some of the broader aspects of procedural reform, with 
particular reference to the fact that Illinois, along with 
other states, has been giving consideration to the ques- 
tion to what extent the federal system might be fol- 
lowed in the state courts. 

The general objectives of the new federal system 
have been, first, to abolish the separate systems for law 
and equity and provide a single and simple and flexible 
system in which procedure is put in,its proper place 
and made a means and not an end; second, to produce 
uniformity in procedure in all federal district courts; 
and, third, to provide a model for the states. 

It is to this last objective that your attention is 
now directed. An ideal system would be to establish 
the same procedural rules in all the courts of original 
jurisdiction, both state and federal. This would fur- 
nish uniformity not only among the federal courts, but 
between the federal courts and the state courts in the 
same jurisdictions, and as well between the courts of 
the various states. Many of the reasons for the move- 


ie ms )RM in judicial procedure is a dry subject for 





*Address delivered before the Chicago Bar Association on 
Nov. 22 


ment for uniform state laws in the field of substantive 
law apply to judicial procedure. Lawyers’ activities 
are not in these days limited to courts of a single state 
or district. These, however, are not the only reasons 
for a common system. The adoption of a general uni 
form system, on the development and improvement of 
which the attention of the profession would be concen- 
trated, would result in more rapid improvement in the 
administration of justice. Of course, such uniformity 
would always be qualified by variations made necessary 
by local conditions and the differences in jurisdictions 
between state and federal courts. 

Any steps towards uniformity in procedure be- 
tween state and federal courts and among the courts 
of the various states must be voluntary. There is no 
central authority with power to prescribe a uniform 
system for both federal and state courts. Many as are 
the advantages of our federal system of government 
with its division of legislative power between the states 
and the nation, we here find one of its disadvantages. 
The desired reform can only be brought about by co- 
operative action. 

Heretofore the only attempt at uniformity has 
been through the conformity act, the purpose of which 
was to make practice in each federal court in actions 
at law conform to the practice in the local state courts 
Even that attempt failed in part. There were always 
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substantial differences between the practice in the state 
and tederal courts which were traps for the unwary. 
urthermore, that system prevented uniformity in pro- 
cedure among all the federal courts and tended to de- 
velop diversity of practice among the courts ol the 
various states. A lawyer in each state was required 
to know the state practice, the equity practice in his 
federal court, and the law practice in his federal court, 
and if (as frequently is the case) he had to do with 
litigation outside his home state, he found himself on 
strange ground in either state or federal courts. Only 
the tederal equity system was reasonably uniform 
throughout the federal courts of the nation. 

‘Lhe effort which has now culminated in the adop- 
tion of the new federal rules of civil procedure began 
with a bill introduced many years ago in Congress, 
which limited the Supreme Court to prescribing uni- 
form practice in the federal district courts in actions 
at law and left the separate equity system untouched. 
That bill was vigorously opposed in Congress, and | 
think with justification. It would have created two 
federal systems,—one for equity and the other for law, 
—both differing from local state practice. It would 
have destroyed whatever advantages to the lawyer lay 
in the conformity act, and substituted nothing worth 
while. 

Some years later that pending bill was amended 
to allow the Supreme Court to effect the union of law 
and equity procedure, and in that form it finally passed 
on June 19, 1934. For a short time afterwards we 
were drifting towards rules limited to law actions, but 
the Supreme Court took the bit in its teeth and deter- 
mined to accomplish a real reform by a single system 
applicable to both law and equity cases. The result is 
to provide but one system for the federal district courts 
uniform throughout the United States. 

The next step towards general uniformity in state 
and federal procedure is the adoption by the states of 
the federal system. If that course is followed, we will 
then have a general uniformity which could not have 
been effected in any other way. 

One of the underlying objectives of the recent re- 
form in federal practice will fail if the states do not 
make the right approach to the problem. It is natural 
for the bench and bar of each state, in deciding whether 
to adopt the new federal system, to compare their own 
local systems with it and weigh the supposed advan- 
tages of each, with a tendency to stick to their own un- 
less convinced that the federal rule is distinctly supe- 
The average lawyer has a limited experience 
with systems of procedure. He knows his own, but 
little more. His outlook is provincial. Those mem- 
bers of the Supreme Court Advisory Committee who 
are not professors of law were at first so afflicted but 
we succeeded, I believe, in lifting ourselves beyond 
limitations. If the members of the profession 
in any state considering the adoption of a new system 
of procedure for their state courts take a provincial 
attitude, each state will adopt rules differing substan- 
tially from the federal rules, and the battle for uni- 
formity in state and federal practice will be lost. 

In considering the federal rules for use in state 
courts, the presumption should be in favor of a federal 
rule, and it should be accepted unless it is altogether 
clear that it fails to meet local requirements. There 
are reasons to justify this suggestion. We should 
remember the way in which these new federal rules 
were developed. They are not merely the work of a 
committee of fifteen lawyers and of the Supreme Court. 
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If there is any one thing for which the Advisory Com- 
mittee should be commended, it is for calling to its aid 
the experience and advice of the entire bench and bar 
of the United States. Twice at an interval of a year 
drafts of proposed federal rules were printed and dis- 
tributed to the bench and bar of the nation with invi- 
tation for criticisms and suggestions. ‘The response of 
the profession was instant. Suggestions by the scores 
and hundreds were received and carefully considered 
and respected, and had great influence with the Ad- 
visory Committee and the Supreme Court in molding 
the final product. Truly, it may be said that the new 
federal rules represent the dominant opinion of the 
profession, not of a single state but of the whole na- 
tion. Surely, a work so produced should not be re- 
jected by any state without compelling reasons. We 
should, { think, proceed on the principle that the bar 
of the nation, including judges, practitioners and pro 
fessors of law having a broad experience with various 
systems of procedure, is more likely to be right than 
the profession in one locality. 

The systems in the state and federal 
never be precisely alike owing to essential 
in jurisdiction, but they can be made so 
resemble each other as to simplify the administration 
of justice for courts, lawyers and litigants. 

The new federal rules doubtless have imperfections 
which time and trial will develop and which, when dis 
closed, will doubtless promptly be cured by the Su 
preme Court, but it may be said of them that they 
have been widely acclaimed as representing the best 
procedural system yet compiled, and in all the so-called 
institutes attended by thousands of lawyers, at which 
these rules have been discussed and analyzed, no defect 
has been developed so serious as to call for any imme- 
diate revision. 

I have only one regret about the work of the Ad 
visory Committee. The new federal contains 
no rules prescribing the practice in seeking such pro- 
visional remedies as attachment, garnishment, proceed- 
ings supplementary to execution, and so forth. The 
federal rules leave this practice to be regulated by ex 
isting federal statutes, and where there are none, to 
local state practice. The Advisory Committee could 
not cover that field without considerable further delay 
in promulgating the new system. If the Supreme Court 
appoints a standing advisory committee, | hope that 
one of its first tasks will be to draft a simple and flex- 
ible set of rules in that field which will thus complete 
the last step towards uniformity in the federal courts 
and at the same time supply the states with a model 
system to which they may conform, 

That procedural rules should be made by the courts 
rather than by legislatures, is now generally conceded. 
With the courts administering justice on the one hand 
and th. legislatures prescribing the procedure, there 
is a divided responsibility for defects in accomplish- 
ment. Statutory codes lack flexibility and simplicity. 
They are rigid and highly formalistic, and they restrict 
the exercise of sound judicial discretion. The average 
legislature, faced with many other problems, has neither 
the time nor the interest to give the subject the requi- 
and attention. Rule-makers should be in 
constant daily contact with the problem 
alive to changing needs. The late Mr. Justice Cardozo 
once said: 
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“The legislature, informed only casually and intermit- 
tently of the needs and problems of the courts, without ex- 
pert or responsible or disinterested or systematic advice as 
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to the workings of one rule or another, patches the fabric 
here and there, and mars often when it would mend.” 

The tendency of legislative codes is to prescribe me- 
ticulous details ot procedure. They tend to emphasize 
the importance of procedure rather than the merits. 

Legislatures should not be stripped of all authority 
on the subject by constitutional provision. It is enough 
that the power to make rules should be entrusted to 
the courts by the legislatures, and there is surely no 
serious objection to legislation like the Act of Congress 
of June 19, 1934, which reserves to the legislature the 
power to veto proposed rules and allows the legislature 
sufficient time to examine them before they become 
effective. If rules proposed by the courts are so ob- 
jectionable to the people of a state as to invite oppo- 
sition by a clear majority of the legislature and of the 
governor, doubtless they should be vetoed. 

The progress that can be made in reform of judicial 
procedure when the power is entrusted to the courts, 
aided by the legal profession, has been demonstrated 
by the new federal system. This demonstration should 
urge us on to new efforts for improvement in the ad- 
ministration of justice. The conditions of our times 
demand it. What better answer can the profession 
make to assaults upon the courts than to perfect their 
machinery in the interest of litigants? 

One of the reasons for definite effort to improve the 
quality of our courts is found in the present tendency 
to leave the settlement of disputes between the govern- 
ment and its citizens (and sometimes between citizens 
and groups of citizens) to so-called quasi judicial 
boards. This tendency is the result of increased cen- 
tralization of authority in the federal government with 
enlarged interference in and control over the business 
and economic affairs of individual citizens. Conced- 
ing that the increased complexity of our life requires 
more interference by government than in past gener- 
ations, some of us believe that this centralization and 
control are being carried too far and too fast. Never- 
theless it is here to say. Quasi-judicial boards and 
commissions have been created which perform func- 
tions, such as conducting trials, hearing evidence, find- 
ing facts and rendering judgments, which have here- 
tofore been performed by courts. The extent to which 
the findings of such boards shall be subject to review 
in the courts is in controversy, with two schools of 
thought on the subject. One believes that their find- 
ings should be reviewed by the courts and set aside 
if clearly against the weight of evidence and manifest 
injustice has been done. The other contends that the 
findings of fact of such boards and commissions should 
be binding upon the courts if there is any substantial 
evidence to support them. There is much to be said 
in favor of the latter view, provided that these boards 
can be relied upon to be independent, impartial and 
competent. The trouble is that some of them can not. 
There stands in the records of the Supreme Court in 
the Humphrey case a letter from the Chief Executive 
to a member of the Federal Trade Commission writ- 
ten in 1933, in which the member’s resignation was 
demanded, and which says: 

“You will, I know, realize that I do not feel that your 
mind and my mind go along together on either the policies 
or the administering of the Federal Trade Commission.” 

Fortunately, the decision of the Supreme Court re- 
strained the Executive from removing members of quasi 
judicial boards because they do not carry out the will 
of the administration, but it left the appointing power 
free to fill vacancies. It is a matter of common knowl- 


edge that members of some of these newly constituted 
boards have an axe to grind, a definite purpose of 
the administration to accomplish, and are not impar- 
tial or judicial, or even men of high attainments. Some 
of these boards are so constituted that they act as com- 
plainant, prosecutor, judge and executioner. With 
any evidence in the record to support their findings 
the courts have been helpless to correct cases of man- 
ifest injustice. This situation is a matter of public 
discussion. Some actions of one or another of these 
boards have outraged the sense of fair play of the 
American people. In this increased centralization with 
the consequent necessity for creating such boards to 
deal with the multiple activities of government, lies 
one of the greatest dangers to liberty. Something 
should be done about it. 

Revision of the functions of such boards and appoint- 
ments of competent and impartial members would do 
much, if it can be brought about, but my belief is that 
the real safety of the American people lies in giving 
the courts power to correct judgments of such com- 
missicns where they are clearly erroneous and against 
the overwhelming weight of the evidence. It is not 
enough to say that the verdicts of juries cannot be set 
aside if there is some evidence to support them, and 
that the same rule should apply to quasi judicial ad- 
ministrative boards and commissions. Jurymen are 
chosen by methods devised to exclude those who are 
unfair and prejudiced or have prejudged the case. 
Jurymen are not complainants or prosecutors in the 
cases they judge. 

Realizing the need for strengthening the arm of the 
courts in this respect, the recent constitutional con- 
vention in New York proposed an amendment to that 
end. It was defeated, I think, because it went too far 
and was not limited to quasi-judicial controversies 

Our courts have always been the bulwark of liberty 
for the individual citizen and the defenders of our Bill 
of Rights. Our interest right now lies in limiting the 
semi-judicial powers of innumerable administrative 
boards and commissions by subjecting their action to 
adequate review in the courts. I have been leading up 
to the proposition that any movement to reconstitute 
the courts as the repository of judicial powers, to be 
successful, requires that the courts shall be qualified, 
not only in fact but in public estimation, to perform 
their task well. What I have said is only an illustra- 
tion of the present need for pursuing the campaign for 
the improvement in the judicial machinery and in the 
administration of justice. The bar of the country, in 
this matter of civil procedure, as well as in many other 
fields has shown its capacity to surge forward with 
needed action to sweep away technicalities and cob- 
webs and confirm the courts in public estimation as 
effective dispensers of justice. 

Let us by continual concerted action and at what- 
ever cost in time or effort carry on this work. 


BINDER FOR JOURNAL 
The JourNAL is prepared to furnish a neat and 
serviceable binder for current numbers to members 
for $1.50. The price is merely manufacturer’s cost plus 
expense of packing, mailing, insurance, etc. Please 
send check with order to JouRNAL office, 1140 N. 
Dearborn St., Chicago, III. 








DECISIONS ON THE FEDERAL RULES OF CIVIL 
PROCEDURE 


FROM BULLETINS II, II, IV AND V ISSUED BY THE 
DEPARTMENT OF JUSTICE* 


new Iederal Rules 0} Civil 
Bulletin No, 1 issued by the 
Department of Justice were printed in the November 
issue of the JOURNAL, pp. 913-14. In this issue we 
continue publication of the rulings and interpretations 
as prepared and made availabl Department. 
Lack of space prevents publication of the opinions in 


*Decisions upon the 


Procedure contained in 


j 
tite 


full, but the gist of the ruling in each case is given. 
[eDITOR. 
Rule 2—One Form of Action 
Thermex Company v. C. fF. Lawson. (astern 
Dist. of Illinois, Wuam, D. J., Nov. 4, 1938). 


A suit is not subject to dismissal on the ground 
that it is in form a suit in equity whereas it should have 
there is only 


been brought as an action at law, as now 


one form of civil action. 


Rule 4, Subdivision (c)—Process, by Whom Served 

Rodney Modric vs. Oregon and Northwestern R. 
R. Co., (District of Oregon, JAMES ALGER FEE, D. J., 
September 30, 1938.) 

Application to court to permit of sum 
mons “by the Sheriff of Josephine County or any of 
his deputies,” denied on ground that under Rule 4 a 
summons is process, and the clerk is directed to de 
liver it for service to the Marshal ‘‘or to a person speci 
” Under subsection (c) of 
“by some person speci 


service 


ally appointed to serve it.” 
this rule, the service may 

ally appointed by the court for that purpose” and under 
subsection (g) such a person “shall make affidavit of 
service.’ The court is thus permitted to designate 
only one person by name and motion should designate 
a particular individual, setting forth his qualifications, 
including distance he must travel to make the service, 
and the return must be by affidavit and not by certifi 

cate of some State officer or his deputy 

Subdivision (c) Process—By Whom Served 

W. J. Schuldt, et al. v. Frederick W. P. Schu- 
mann, (Western District of Washington, CusHMAN 
D. J., Nov. 3, 1938). 

A request for an order specially appointing the 
Sheriff of Clark County, State of Washington, for the 
purpose of serving process pursuant to Rule 4 (c), 
was denied and the appointment was limited, upon in 
stitution of suit, to such appointment for the purpose 
of serving the summons, 


1 
pe 


Rule 7—Pleadings Allowed; Form of Motions 

New York Life Insurance Company vs. Ellen P. 
Coldiron, et al. (Western District of Washington, 
CusHMAN, D. J., October 6, 1938.) 

Demurrer to portion of Amended Answer oi 
spondent stricken under subdivision (c) of Rule 7 pro 
viding that “demurrers, and exceptions for in 
sufficiency of a pleading shall not be used.” 


re 


pleas, 


OR4 


Ruth Ashman vs. Allison Coleman ( Western 
District of Pennsylvania, Shoonmaker, D Oct. 24, 
1938. ) 


Where defendant had filed statutory demurrer in 
accordance with Pennsylvania practice, and the case 
was heard on this demurrer after effective date of the 


Federal Rules of Civil Procedure abolishing demurrer, 


in the interest of justice the Court construed it to be a 
motion to dismiss for failure to state claim upon which 
relief may be granted, under provision Rule 12 (b) 


(OO), 


Rule 8, Subdivision (a)—Claims for Relief 

Nora P. Byers et Wilson Luinbe 
Company. (District of Oregon, JAMES ALGER Fer, 
D. J., October 3, 1938.) 

1. Objection to portions of complaint sustained 
on ground that it does not satisfy provisions of Rule 8, 
Subdivision (a) (2), requiring such pleading to con 
tain ‘‘a short and plain statement of the claim showing 
that the pleader is entitled to relief,’ and immaterial 


al vs. Clark « 


matter stricken on motion under Rule 12, Subdivision 
(f). 

2. Complaint apparently “drawn with the idea 
that it would be submitted to a jury but constru 
ing the Rules as a whole, it is doubtful that it is in 
tended that the pleading will be placed in the hands 
of a jury.” 

3. “While the practice to which attorneys are 


accustomed will have weight with the court and will 
not be disregarded without cause, the court must re 
quire that not only the text of the Rules be observed, 
but also the spirit.” 

Samuel Bobrecker vs. 
(Western District of Missouri. 
1938. ) 

1. The “short form” complaint in a copyright suit 
dismiss 


Meyer Denebeim et al 
Reeves, D. J., Nov. 3, 


was held sufficient and defendants’ motion to 


on the grounds of (1) the failure to show derivation 
4 : 


of plaintiff’s ownership; (2) the absence of an aver 


ment as to originality and copyrightability; and (3) 
neglect to include in complaint a copy of the label, was 
denied. 

2. In a copyright suit the defendant is not en 


titled to a bill of particulars to show the derivation of 
plaintiff’s title, or the copyrightability of h 

Rule 12, subdivision (e) ). 

Fred L. Washburn, et al. v. Moorman Manufactur- 
ing Company. (Southern District of California, Cen 
tral Division, Neterer, D. J., Nov. 9, 1938). 

1. The complaint, in an action on an implied con 
tract, dismissed as insufficient as not stating facts to 
support the conclusion of an implied promise to pay, 
and therefore as not containing a statement showing 
that the plaintiff was entitled to relief. 

2. The forms contained in the Appendix to t 

indicate the simplicity and_ brevity 
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statement which the Rules contemplate, and the ver- 
batim use of one of the forms of complaint does not 
obviate the requirement that a claim for relief shall 
contain a statement of the claim showing that the 
pleader is entitled to relief. (Rule 84) 


Subdivision (b)—Defenses; Form of Denials 

Benjamin Nieman vs. George M. Soltis. (astern 
District of Pennsylvania, Kirkpatrick, D. J., March 
Term, 1938.) 

The court is not bound to accept statements in 
pleadings which are, to the common knowledge of all 
intelligent persons, untrue. (Ruling on opimon also 
under Rule 86, gq. v. this issue.) 

Subdivision (a)—Claims for Relief; subdivision (c) 
—Affirmative Defenses 

Monico Francis vs. J. B. Humphrey.  (tastern 
District of Illinois, WuHam, D. J., November 2, 1938). 

1. If the law of the State in which a personal 
injury action is brought places on plaintiff the burden 
of alleging and proving freedom from contributory neg- 
ligence, a complaint not containng such allegation 
should be dismissed as insufficient. (Rule 8 (a) ). 

2. The provision of Rule 8 (c) that a party shall 
plead contributory negligence as an affirmative defense 
was held not applicable to a personal injury action in 
a Federal court located in a state the laws of which 
require the plaintifi, in such actions, to allege and prove 
freedom from contributory negligence. (Rule 8 (c) ). 

3. The Federal Rules of Civil Procedure were 
applied to an action to recover for personal injuries 
received in an automobile collision even though the 
complaint and motion to dismiss were filed before the 
effective date of the Rules. (Rule 86). 

4. The court held that the question as to the 
burden of proof as to contributory negligence is not 
a matter of procedure, but of substantive law, and that 
on the authority of the decision in Erie R. R. Co. vs. 
Tompkins, 304 U. S. 64, the law of the state wherein 
the court is located or in which the cause of action 
arose must be followed on this point. 

| EprroriAL Note: In obedience to the new inter- 
pretation of the Rules of Decision Act (Erie R. R. Co. 
vs. Tompkins), this decision follows the law of Illinois 
and Vermont, that freedom from contributory negli- 
gence must be alleged and proved as an essential ele- 
ment of plaintiff's right to recover. 

In the majority of the states contributory negli- 
gence is a matter of defense to be pleaded and proved 
as such, 

In those states the doctrine of the Erie case will 
require the federal courts to reach an opposite conclu- 
sion to that reached in IIlinois. ] 

Rule 10, Subdivision (a)—Caption; Names of 
Parties 

In re: Estate of Gus Morris, Deceased. ( District 
Court of the District of Columbia, Bartey, D. J. Nov. 
4 1938). 

The complaint must comply in form with the re- 
quirements of Rule 10 (a) as to the names of the 
parties 
Subdivision (b)—Pleading—Paragraphs; Separate 

Statements 

L. J. Cowen vs. L. J. Braun. (Southern District 
of lowa, Dewey, D. J. Oct. 3, 1938). 

Different statements in plaintiff's complaint set 
forth in separate paragraphs held but statements of dif- 
ferent methods wherein it is claimed that the copy- 


right of plaintiff's book was infringed, and do not 
amount to separate transactions or occurrences that re- 
quire a separation of the complaint into counts under 
Kule 10 (b), which provides that “each claim founded 
upon a separate transaction or occurrence and each de- 
fense other than denials shall be stated in a separate 
count or defense whenever a separation facilitates the 
clear presentation of the matters set forth.” 





Rule 11—Signing of Pleadings 

United States vs. American Surety Company of 
New York. (Eastern District of New York, Mos 
cow1tz, D. J., October 24, 1938. ) 

Where motion was filed for certain relief and at 
the end of the relief requested the firm name and ad 
dress were signed with typewriter, and the signature 
of one of the members of the firm appeared in hand 
writing, followed by the words “A member of the firm,” 
it was held that this was a sufficient individual signa 
ture under Rule 11, which provides that “every plead 
ing of a party represented by an attorney shall be 
signed by at least one attorney of record in his individ 
ual name, whose address shall be stated,’ and Rule 7 
(b) (2) making “rules applicable to captions, signing, 
and other matters of form of pleadings apply to all 
motions and other papers provided for by these rules.” 


Rule 12, Subdivision (e)—Motion for More Definite 
Statement or for Bill of Particulars 

Clarence Tarbet vs. Harry H. Thorpe, Jr. (West- 
ern District of Pennsylvania, ScHOONMAKER, VD. J., 
October 25, 1938.) 

Where defendant’s motion for more specific state- 
ment of claim was filed August 9, 1938, and a rule to 
show cause was granted, which came on for argument 
since the effective date of the Rules of Civil Procedure 
for the District Courts of the United States, defend- 
ant’s motion was construed as a motion for bill of par- 
ticulars under provisions of Rule 12 (e), which pro 
vide for particulars of any matter which is not averred 
with sufficient definiteness or particularity to enable a 
defendant to prepare a responsive pleading or to pre- 
pare for trial. 

Doris Graham vs. New York and Cuba Mail 
Steamship Co., Inc., et al. (Eastern District of New 
York, Moscowitz, D. J., October 28, 1938.) 

1. Motion for bill of particulars granted before 
action is yet at issue under express provision of Rule 
12 for a bill of particulars prior to issue. 

2. Where plaintiff lacks knowledge of particulars 
demanded she may so state, but under new Federal 
Rules of Civil Procedure she is permitted wide latitude 
and may examine defendant’s officers and witnesses 
before trial and thus, perhaps, obtain necessary infor 
mation, which she will be required to furnish when 
received, and in no event less than ten days prior to 
the trial of action. 

American LaFrance - Foamite Corporation vs. 
American Oil Company. (District of Massachusetts, 
Sweeney, D. J., October 27, 1938.) 

1. Since Bill of Particulars become part of plead- 
ing it is well to confine the disclosure to such matters 
as are necessary to apprise the defendant of the plain- 
tiff’s claim so that it may file its answer and prepare 
for trial. 

2. Rule 12 (e) not felt to warrant an order for 
particulars beyond such information as would be neces 
sary for the defendant to prepare its pleadings, and 
generally prepare for trial. There should be a marked 
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information that can be elicited 
which may be elici- 


difference between 
under a bill of particulars and that 
ted through interrogatories. 

Nelson E, Newcomb vs. Th 
Corporation. (astern District of 
cowi1Tz, D. J., November 1, 1938.) 


Universal Match 
New York, Mos- 

Penalty for failure properly to obey an order of 
court directing a party to furnish a bill of particulars 
may be to preclude that party from presenting evidence 
at trial on the questions involved. 

(Ruling in opinion also under 


q. Uv.) 
L 


Rule 30. this issue 
innie Schmidt vs. Robert Going, et al. (Western 
Dist. of Missouri, Western Division, Reeves, D. J., 

In an action for personal injuries resulting from 
an automobile collision and for compensation for the 
death of plaintiff's daughter upon whom she depended 
for support, in which plaintiff alleged negligence gen- 
erally, defendant’s motion for a more definite statement, 
asking in what manner the defendants were negligent 
and the age of the daughter when killed, was granted 
Meyer Denebeim, et al. 
Reeves, D. J., Nov. 3, 


Samuel Bobrecker vs. 
(Western Dist. of 
1938. ) 

In a copyright suit the defendant is not entitled 
to a bill of particulars to show the derivation of plain 
tiff’s title, or the copyrightability of his label. 

The Rudolph Wurlitzer Company v, William E. 
Filben. (District of Minnesota, SuULLIvAN, D. J., Nov 
3, 1938). 

Order directing 
suit indicating the character of 
be required. 

“It will be that in tl the 
plaintiff was required to specify in a bill of particulars 
the instruments constituting the chain of its title to 
the patent in suit. The opposite conclusion was indi 
cated in the Western District of Missouri in Brobecker 
v. Denebeim, decided by Judge Reeves on November 
3, 1938 (see Bulletin No. 4, dated November 14, 1938). 
The question would probably depend on whether or 
not the defendant raises by his answer any issue as to 
plaintiff’s title.” 


Missouri, 


a bill of particulars in a patent 
information which may 
1e above 


observed case 


Rule 24—Intervention 
United States vs. Certain Lands 
Swinrorp, D. J., 


(Western Dis 
trict of Kentucky, October 6, 1938.) 

Intervention in condemnation proceeding permitted 
under Rule 24 and action 
pending on September 16, 


Subdivision (b)—Permissive Intervention 


undet Rule SO since was 


Clement Battista v. Capital Transit Company. 
(District Court of the United States for the District 
of Columbia, October 13, 1938) 

In an action in which issue was joined and 


the case calendared for trial on June 8, 1938, plaintiff's 
motion to join two other parties plaintiff, filed on Sep- 
tember 16, 1938, was overruled on the ground that the 
application was not timely. 


Rule 26, Subdivision (a)—-When Depositions May 

Be Taken 
Schultz, et al, vs. The State Mutual 
m, JAMES ALGER 


Albert C 
Life Assurance Co. (District 
Fee, D. J., October 14, 1938.) 
Oral application for order 
to take deposition of witness on oral examination at 


ot Lrev. 


granting leave of court 


point outside of district denied on ground that answer 
has been served and such permission is unnecessary 
under Rule 26, although court would unquestionably 
have power to grant such order. 

Columbia Metaloy Company v. 
etc. (Northern District of California, S1 
Nov. 7, 1938). 

Rule 26 (a) permitting taking of depositions with 


Ame rica, 


D. J. 


Bank of 


URE, 


out leave of court after answer is filed, applied to ac 
tion pending before effective date of the Federal Rules 
of Civil Procedure. 
Subdivision (b)—Scope of Examination 
Frank D. Laverette vs. The 
Pipe Co. (Eastern District of New York, 
witz, D. J., October 26, 1938.) 


Continental Briar 
Mos« i) 


1. Clauses (a) and (b) of Rules 26 construed to 
gether permit the broadest type of examination in field 
of depositions and discovery. Limitations which have 
been placed upon deposition-taking by State 
such as the necessity of having the afhrmative upon 
the issue on which examination is sought, find no basis 
in the new Rules. 


courts, 


2. Powers given to the court pursuant to Rule 30 
(b) and (d) to limit and terminate examinations are 
afforded for the protection of parties and opponents, 
but it was not intended that they be made the basis 
of an application to the court in every case. It is only 
where bad faith, annoyance, embarrassment, oppres- 
sion or the like are the purpose of the examination, or 
other special circumstances occur, that the court should 
be asked to intercede.” 
(Ruling in opinion also under Rule 45, gq. v.) 

Cataract Chemical 
I, NIGHT, 


B. B. Chemical Company vs. 
Company, Inc. (Western Dist. of New York, 
D. J., Oct. 24, 1938.) 

1. In a suit for patent infringement in which a 
specifically designated composition is charged with in- 
fringing, plaintiff was not required to answer inte: 
rogatories asking for an analysis of the composition on 
the ground that the defendant himself either knew or 
was in a position to obtain such analysis. 

2. In a suit for patent infringement, plaintiff was 
required to answer interrogatories requesting him to 
state the latest date of sale of the infringing 
tion of which plaintiff had knowledge. 


composi 


Rule 30, Subdivision (b)—Orders for the Protection 
of Parties and Deponents, and Subdivision (d)— 
Motion to Terminate or Limit Examination 

Nelson E. Newcomb vs. The Match 
Corporation. (Eastern District of Mos 
cow1Tz, D. J., November 1, 1938.) 

1. Motion for order vacating and setting aside 
defendant’s notice for examination of plaintiff denied 
on ground that motion papers contain no matter justi- 
fying such action under provisions of Rule 30 (b) 
and (d). 


Universal 


New York, 


2. A party may have an examination before trial 
even though he does not have the affirmative upon the 
issue upon which the examination is sought. 

3. Where the plaintiff has complied with orders 
of court and furnished defendant with all information 
in his possession, he will not be precluded from giving 








DECISIONS ON FEDERAL RULES oF CIvIL PROCEDURE 987 





evidence. But where it develops upon trial of action 
that he is in possession of necessary information and 
has not complied with such orders of the court by fail- 
ing to furnish same to the defendant, he will be pre- 
cluded from giving evidence thereof upon trial. 
(Ruling in opinion also under Rule 53 (a) q. v.) 


Rule 33—Interrogatories to Parties 

American LaFrance - Foamite Corporation vs. 
American Oil Company. (District of Massachusetts, 
Sweeney, D. J., October 27, 1938.) 

Interrogatories to parties under Rule 33 may be 
used to elicit information broader in scope than that 
which may be elicited by motion for a bill of partic- 
ulars under Rule 12 (e). 

C. F. Simonin’s Sons, Inc. vs. American Can 
Company. (Eastern District of Pennsylvania, Marts, 
D. J., October 4, 1938). 

Where plaintiff had commenced an action at law 
prior to the adoption of the Rules and had filed in Dis- 
trict Court its bill for discovery in aid of that action, 
and upon dismissal of bill on motion of the defendant 
had sought leave to file an amended bill containing ad- 
ditional averments to remove objections that required 
the dismissal of the original bill, held unnecessary to 
determine whether plaintiff's amended bill discloses 
right to discovery in equity, in view of provisions of 
Rules 33 and 34 of the Rules of Civil Procedure for 
the District Courts which became effective September 
16, 1938. These Rules afford facilities for discovery 
more liberal than could be obtained in a suit in equity 
for discovery. They have moreover provided an ade- 
quate and complete remedy at law under which circum- 
stances a bill in equity for discovery may not be main- 
tained. This remedy is fully applicable to pending ac- 
tions at law under provisions of Rule 86, unless such 
application is found to be unjust or not feasible and no 
such finding it justified in the case. 


Rule 38—Jury Trial of Right 

Prudential Insurance Company v. Jane Saxe, 
(Civil Action No. 178); Jane Saxe v. Prudential In- 
surance Company, (Civil Action No. 186). (District 
Court of the United States for the District of Colum- 
bia, Lunrine, J., November 10, 1938). 

In an action to recover on an insurance policy, 
defendant’s motion to stay the proceedings on the 
ground that plaintiff could assert any claim she might 
have in another action previously filed by the insur- 
ance company to cancel the policy, was denied on the 
ground that since the last-mentioned action did not 
involve an issue triable of right by a jury, to stay the 
suit on the policy would operate to deny to plaintiff 
right to jury trial. 

[Eprrortat Note: This decision does not involve 
a motion to consolidate under Rule 13, Subdivisions 
(a) and (i).] 


Rule 41—Dismissal of Actions. Subdivision (a)— 
Voluntary Dismissal, Paragraph (2)—By Order of 
Court 

United States v. Commercial Solvents Corporation. 
(District of Delaware, Nretps, D. J., Nov. 15, 1938). 

In the absence of a showing requiring the court 
to dismiss the action upon special terms and conditions, 


plaintiff's motion to dismiss without prejudice should 
be granted. 

The Cincinnati Traction Building Company v. 
Pullman-Standard Car Manufacturing Company. ( Dis- 
trict of Delaware, Nrecps, D. J., Nov. 15, 1938). 

After defendant in a patent suit filed answer and 
prepared for trial at great expense, plaintiff's motion 
to dismiss without prejudice should be denied. 


Rule 42—Subdivision (b)—Separate Trials 

Seagram-Distillers Corporation v. J. K. Manos. 
(Western District of South Carolina, Nov. 12, 1938). 

Pendency of a counterclaim does not prevent 
granting of motion for summary judgment on plain- 
tiff’s claim and ordering separate trial on counterclaim, 
when defendant admits the plaintiff’s claim but obtains 
repeated continuances of the trial. 


Rule 43, Subsection (a)—Form and Admissibility 
of Evidence 

United States vs. Aluminum Company of Amer- 
ica, et al. (Southern Dist. of New York, Carrey, 
a. aus 

Rule 43 determines admissibility of evidence and 
is intended to liberalize it. If under state rule, evi- 
dence is inadmissible and there is no Federal Rule 
on the subject, the question is an open one for the 
court’s determination. 


Rule 45, Subdivision (d)—Subpoena for Taking De- 
positions in Place of Examination 

Frank D. Laverett vs. The Continental Briar Pipe 
Co., Inc. (Eastern District of New York, Mosco- 
witz, D. J., October 26, 1938). 

A resident of the district in which a deposition 
is to be taken who resides and transacts his business 
in person in one county cannot be required to attend 
an examination in any other county. 

Rule 53, Subdivision (a)—Masters, Appointment 
and Compensation 

Nelson E. Newcomb vs. The Universal Match 
Corporation. (Eastern District of New York, Mosco- 
witz, D. J., November 1, 1938). 

Reference to an auditor was considered proper in 
an action by a salesman to recover commissions, in- 
volving many thousands of transactions covering a 
period of six years. 


Subsection (b)—Reference to Masters 
Irving-Austin Building Corporation, et al. vs. 

Charles A. Cunningham, et al. (Appeals from the Dis 
trict Court of the United States for the Northern Dis 
trict of Illinois, Eastern Division. United States Cir 
cuit Court of Appeals for the Seventh Circuit. Evans, 
C.J., Nov. 3, 1938). 

1. References to masters should seldom be made 
and, if at all, only when unusual circumstances exist. 

2. A fraud issue ordinarily is not proper one for 
reference to a special master. 





Rule 55, Subdivision (a)—Default, Entry 

United States vs. G. W. Jackson, et al. (District 
of Oregon, JAMes Atcer Fre, D. J., September 30, 
1938). 

Under Rule 55 default should be entered by clerk 
as of course without application to court. The Rule, 








ORS 


however, is not a limitation on power of court to enter 
an order of default. 


Rule 56—Summary Judgment 

John Culhane, etc. vs. The Jackson Hardware Co 
( Dist. of South Dakota, Wyman, D. J., Oct. 27, 1938) 

In an earlier action against an unsecured creditor 
to recover money paid him by the bankrupt, a motion 
for summary judgment was granted when affidavits on 
file conclusively showed that the defendant was paid 
his claim in full from the proceeds of the sale of the 
bankrupt’s property within the statutory four months’ 
period. 


Summary Judgment; Subdivision (a)—For 
Claimant 

Seagram-Distillers Corporation v 
(Western District of South Carolina 
Nov. 12, 1938). 

1. Plaintiff's motion for a summary judgment in 
an action for sold and delivered should 
granted, even though counterclaims are pending, when 
defendant admits his indebtedness but secures repeated 
continuances of the trial. (Rule 56 (a)) 

2. Pendency of a counterclaim does not 
granting of motion judgment on plain 
tiff’s claim and ordering separate trial on counterclaim 
plaintiff’s claim but obtains 

trial. (Rule 42 (b)) 


I. K. Manos 
Wycue, D. J., 


goods be 


prevent 


ror summary 


when defendant admits the 
repeated continuances of the 


Rule 59, Subdivision (a)—New Trial, Grounds 
Martha Chescvski, et al. vs. Strawbridqe & Clo- 
thier. (District of New Jersey, Avis, D. J., October 
27, 1938). 
It is clear that court 
for inadequacy and order 


set aside a verdict 
to the 


las power to 


a new trial as ques 


tion of damages only. 


Rule 65, Subdivision (b) Temporary Restraining 
Order; Notice; Hearing; Duration 


Thermex Company vs. C. F. Lawson. (Eastern 
Dist. of Mlinois, WHam, D. J., Nov. 4, 1938) 
The complaint in an action for injunctive relief 


praying for a preliminary injunction, is not subject to 
dismissal for lack of verification if the praver for the 
preliminary injunction is not pressed However, 
should the court be asked to 
relief, the plaintiff could not rely upon its unverified 


complaint but would be compelled to adduce sworn 


grant such interlocutory 


proof. 


Subsection (c)—Security 
A complaint containing a prayer for a preliminary 
injunction need not be dismissed on the ground that 
no indemnity bond has been given. This not 
quired until the preliminary injunction is readv to he 
granted. 


1S 


re 


Rule 74—Joint or Several Appeals to the Supreme 
Court or to a Circuit Court of Appeals; Summons 
and Severance Abolished 

Mazilla Tighe v. Maryland 
(United States Circuit Court of 
Circuit. Wrrsur, C. J. Nov. 7, 

The provisions of Rule 74, 
mons and severance on appeal was held not applicable 


the order 


Company 
the Ninth 


Casualty 
Appeals for 
1938 ) 
dispensing with sum 


in a case in which appealed from was entered 
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July 2, 1938, and the time for appeal expired to 


September 16, 1938. 


priol 


Rule 75, Subdivision (e)—Record on Appeal to a 
Circuit Court of Appeals 

United States Court of Appeals for the District 
Columbia. (Order by the Court promulgated October 
11, 1938). 

In actions at law in which an appeal to United 
States Court of Appeals for the District of Columbia 
was perfected in the District Court prior to Septembet 
16, 1938, and in which causes the bill of exceptions had 
not been settled and signed prior to that date and the 
time for filing and settling the bill of exceptions had 
not expired prior to September 16, 1938, the bill 
exceptions is no longer required; in such 
mony of witnesses designated for inclusion in the tran 
script on appeal shall be prepared as prescribed in Rul 


4) (C) f 


o! 


test! 


cases 


of the Federal Rules of Civil Procedure 


Rule 81, Subdivision (a)—To What Proceedings 
Applicable 

United States vs. 23 Bottles of Chloron-I ( Dis 
trict of Oregon). 

Food and drug condemnation proceedings partake 
of both admiralty and law; seizure is ad 
miralty procedure and in accordance with U 
443 Cans of Egg Products, 226 U. S. 172, p 
thereafter the proceedings will be conducted under 
miralty rules unless an answer to the libel is fil 
\fter filing of an answer the new Rules of Civil Pro 
cedure will apply and the proceedings 
accordance therewith. 


made under 
7 
| aq 


ec 


onducted in 


Subdivision (b) Scire Facias and Mandamus 
Roger FE. Brooks vs. Carroll Caruthers. (Western 
Dist. of Pennsylvania, McVicar, D. J., Nov. 7. 1938) 


1. A motion to quash a writ of scire facias pre 
viously to revive and continue the of a 
judgment dismissed and the judgment creditor: 
was directed to file a complaint to enforce hi 


issued lien 
was 
rht 


us rig 


Rule 84—Forms 
U ‘ashburn. et al VU Mooi pia 


Company. (Southern District of 
1938). 


Fred I 
turing 
Nov. 9, 


Vanufa 
California 


The forms contained in the Appendix to the Rules 
merely indicate the simplicity and brevity of statement 
which the Rules contemplate, and the verbatim us: 
of one of the forms of complaint does not obviate the 
requirement that a claim for relief shall contain a state 
ment of the claim showing that the pleadet 
to relief, 


entitled 


Rule 86—Effective Date 

Commonwealth Trust Company of Pittsburgh 
Reconstruction Finance Corporation (Western 
trict of Pennsylvania, SCHOONMAKER, ID. f., 
27, 1938) 

Where motion to transfer case to the 
the court was made and argued before effective dat: 
of the Rules of Civil Procedure, but no acti taken 
before that date, held in view of the fact that Rule 86 
requires that the Rules of Civil Procedure govern all 
civil proceedings in actions pending effective 
date of the Rules, that it was unnecessary t 


Dis 
( Jets ber 
sick of 


ladW 


on 


at the 


» make any 
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order for the transfer of the case to the law side of the 
court, and that the case should proceed as a civil action 
under the new rules, subject to the ruling of the court 
that the complaint presents no ground for the grant- 
ing of equitable relief. 

Thomas B. Hassett; 
Welch. (Dis- 
October 18. 


Clement S. Houghton vs. 
Clement S. Houghton vs. William M. 
trict of Massachusetts, McLetian, D. J., 
1938). 

Where cases were heard and verdicts rendered be- 
fore the Federal Rules of Civil Procedure took effect, 
and bill of exceptions was seasonably filed on June 24, 
1938, likewise before the new rules became effective, 
held under the circumstances that the application of 
the new rules would fot be feasible or would work in- 
justice, and that the former procedure on appeal should 
apply. 

Charles J. McPherson vs. Pacific Indemnity Com- 
pany. (District of Oregon, James ALGER Fer, D. J., 
October 3, 1938). 

“The Civil Procedure came into effect 
after submission of this motion. Under Rule 86 all 
further proceedings in pending actions are governed 
thereby, unless the court decides that the application 
thereof would not be feasible or would work injustice. 
The court is of opinion that the rules should be given 
application in all pending causes at the earliest possible 
date given to postpone a disposition of a 
motion ‘until the trial on the merits,’ Rule 12, Subd. 
(a). Therefore, the court will on the trial determine, 
whether it is bound to follow the Oregon Code provi- 
inconsistent whether the de- 
fenses may be disposed of on the merits The court, 
however, extends to the plaintiff the right at the pres 
ent time to file any motions or take any other action 
against the mav be given under the 
Rules within ten davs from this date. in order 
all procedural rights and to prevent in- 


Rules of 


P< wer 


sions as to defenses, or 


answer which 
present 
to preserve 
justice.” 

Harry H. Thorpe, Jr. (West 
ScHoonMAKER, D. J., 


Clarence Tarbet vs 
ern District of Pennsvlvania, 
October 25, 1938). 

Motion for a more specific statement of claim 
filed before effective date of Federal Rules of Civil 
Procedure, which came on for argument after effective 
date of Rules, was construed as a motion for a bill 
of particulars 

United States vs. Certain Lands. (Western Dis- 
trict of Kentucky, Swinrorp, D. J., October 6, 1938). 

Intervention under Rule 24 may be filed in an 
was pending on the effective date of the 
Civil Procedure 

Benjamin Nieman vs. George M. Soltis. (East- 
ern District of Pennsylvania, Krrxpatricx, D. J., 
March Term, 1938) 

Where the question is upon pleadings all of which 
have been filed the effective date of the new 
rules, it is understood that the court’s ruling will not 
be affected by the provisions of the new rules 

Thermex Company vs. C. F. Lawson. 
Dist. of Illinois, WHam, D. J.. Nov. 4, 1938). 

1. The Federal Rules of Civil Procedure applied 
to an action for 


action which 


Federal Rules of 


before 


(Eastern 


injunctive relief even though the com 


plaint and the motion to dismiss were filed prior to the 
Rules 
2. A suit is not subject to dismissal on the ground 


that it is in 


effective date of the 


rorm 


a suit in equity whereas it should 


have been brought as an action at law, as now there 
is only one form of civil action. (Rule 2) 

3. The complaint in an action for injunctive re- 
lief praying for a preliminary injunction, is not subject 
to dismissal for lack of verification if the prayer for the 
preliminary injunction is not pressed. However, should 
the court be asked to grant such interlocutory relief, 
the plaintiff could not rely upon its unverified com- 
plaint but would be compelled to adduce sworn proof. 
(Rule 65 (b) ) 

4. A complaint containing a prayer for a pre- 
liminary injunction need not be dismissed on the ground 
that no indemnity bond has been given. This is not 
required until the preliminary injunction is ready to be 
granted. (Rule 65 (c) ). 

Monico Francis vs. J. B. 
Dist. of Illinois, Nov. 2, 1938). 

The Federal Rules of Civil Procedure were ap- 
plied to an action to recover for personal injuries re- 
ceived in an automobile collision even though the com- 
plaint and motion to dismiss were filed before the ef- 
fective date of the Rules. 

Columbia Metaloy Company v. Bank of America, 
Etc. (Northern District of California, Nov. 7, 1938). 

Rule 26 (a) permitting taking of depositions with 
out leave of court after answer is filed applied to action 
pending before effective date of the Federal Rules of 
Civil Procedure. 

Maszilla Tighe v. Maryland Casualty Company. 
(United States Circuit Court of Appeals for the Ninth 
Circuit, Nov. 7, 1938). 

The provisions of Rule 74, dispensing with sum 
mons and severance on appeal are not applicable in a 
case in which the order appealed from was entered 
and the time for appeal expired prior to the effective 
date of the Rules. 


(Eastern 


Humphrey. 


Yale Law School’s Exhibit in Honor of American 
Bar Association’s Sixtieth Birthday 


HE library of the Yale School of Law is holding 

an exhibition in honor of the sixtieth anniversary 
of the founding of the American Bar Association, ac- 
cording to a press release from that University. This 
anniversary is one of especial interest to Connecticut 
lawyers, for the movement which resulted in the for 
mation of this association, now the largest organized 
group of lawyers in the United States, originated in 
the State Bar Association of Connecticut, which, at a 
meeting held in New Haven in January, 1878, ap- 
pointed a committee of three to consider organizing a 
national association of American lawvers, and gave it 
authority to issue a circular on the subject. 

At a meeting in June of the same year the Com 
mittee, consisting of Simeon FE. Baldwin, Governor 
Richard D. Hubbard and William Hamersley, renorted 
that it had received favorable responses from lawyers 
in other states and had decided to issue an invitation 
to a meeting at Saratoga Springs, New York, in Au- 
ettst, to discuss the formation of such an association 
The report of this Committee was approved and ten 
members of the Connecticut bar were appointed dele 
gates to the coming conference. 

One of the most interesting items in the present 
exhibition at the Taw School is an original copy of the 
nrinted invitation to this conference. This broadside, 
which was dated July 1. 1878, was signed by fourteen 
lawyers from twelve different states. 
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ARGUMENT FOR APPELLANTS 
I 


OINT I in the Argument of Appellants is that 
P “the water power being created and to be created 

by TVA is not being, and will not be, constitu- 
tionally created, so that the Federal Government 
(TVA) will acquire no title to such property.” 

Appellees concede, the argument begins, that 
TVA or the Federal Government may not legally pro- 
duce or acquire title to the electricity except in so far 
as such electricity (the word being used for brevity 
instead of mechanical energy which is created by im- 
pounding water behind dams) is produced in the exer- 
cise of some constitutional power of the Federal Gov- 
ernment, as stated in Ashwander v. Tennessee Valley 
Authority, 297 U. S. 288. Appellees seek to justify 
the creation of the electricity upon the grounds: (a) 
That it is brought into being as an incidental result of 
an exercise of the power to regulate interstate com- 
merce (Art. I, Sec. 8, Clause 3); and (b) That it is 
brought into being as an incidental result of an exer- 
cise of the war or national defense powers (Art. I, 
Sec. 8, Clauses 11, 12, 13, 14, 15 and 16.) 

ut it will not be produced as an incident to the 
exercise of the power to regulate commerce. The gen- 
eration of electric power constitutes no part of inter- 
state commerce. (Citing cases). Even apart from 
that consideration, there is no contention that the power 
to regulate interstate commerce authorizes the United 
States to engage in any business merely because it is 
an interstate business. Nor can appellees’ contention 
that the electricity will be brought into being as an 
incidental result of an exercise of the implied power 
of the Federal Government to improve interstate navi- 
gable streams for navigation, be sustained. The argu- 
ment continues : 

“In order that electricity may constitutionally 
‘come into being in the exercise’ of the power to make 
navigation improvements, it must be incidentally and 
necessarily produced by the works constructed for navi- 
gation and those works must be reasonably appropriate 
for, and have a real and substantial relation to, the im- 
provement of navigation. (Citing United States v. 
Chandler-Dunbar Co., 229 U. S. 53, quoting, Kau- 
kauna Water Co. v. Green Bay Co., 142 U. S. 254). 

“It therefore follows that where large and costly 
additions are made to, or superimposed upon, consti- 
tutional structures, which additions serve no useful 
or consequential purpose of the constitutional objective 
but are plainly and directly adapted to create, and do 
create, large quantities of water power that would not 
otherwise be created, such additions to, or enlarge- 
ments of, the constitutional structures are plainly in 
excess of federal power. Even more plainly, separate 

*The argument for the Appellants, the power companies, 
is not summarized in the brief and the condensation here 
presented was made in the JourNAL office. The summary of 
argument for the Appellees, the Tennessee Valley Authority 
and Others, is contained in the brief and is here printed in full 

The case was argred on Nov. 14 and 15 by Mr. Raymond 
T. Jackson and Mr. John C. Wedock for appellants and by Mr 
James Lawrence Fly and Mr. John Lord O'Brian for appellees 








structures, which do not directly or consequentially 
serve or promote the improvement of navigation but 
are related to the constitutional objective only by the 
circumstances of embodiment in a single statutory or 
administrative scheme and which directly and plainly 
are adapted to create, and do create, large quantities 
of power, are beyond federal constitutional power. The 
real, substantial and bona fide relation to navigation 
improvement is lacking. United States v. River 
Rouge Improvement Co., 269 U. S. 411, 419; Wis- 
consin v. Illinois, 278 U. S. 367, 415. In both 
there is not merely a forbidden exercise of federal 
power, but a complete absence of federal power. 
x x 


Cases 


therefore, confined to the 


“Our inquiry is, ques- 
tion whether the creation of the raw water power 
(which is later manufactured into electricity) will be 


the incidental and necessary result of the operation of 
structures which have a real, substantial and bona fide 
relation to the improvement of the Tennessee River 
for navigation. Kaukauna Co. v. Green Bay Co., 142 
U. S. 254, 273; United States v. Chandler-Dunbar Co., 


229 U. S. 53, 73; Ashwander v. Tennessee Valley Au- 
thority, supra.” 
The argument then proceeds to analyze the statute 


and concludes: “That power development is an inde- 
pendent, if not the primary purpose of the TVA Act 
is plain on the face of the Act.” The further conclu- 
sion is reached that, “considering the TVA Unified 
Plan as a whole, it is plain that it is a power project 
and that the water power created is in no sense the 
incidental result of a navigation improvement on the 
Tennessee River.” The brief adds: 

“In general either the Federal Navigation Pro- 
ject or the incidental navigation facilities to be pro- 
vided in connection with the TVA power project will 
result in a 9-foot channel from the mouth of the Ten- 
nessee River to its head at Knoxville. However, a 
review of the facts shows that the structures embodied 
in the TVA Unified Plan are entirely different in physi- 
cal characteristics and purpose from those in the Fed- 
eral Navigation Project; that, apart from certain inci- 
dental and relatively minor navigation facilities without 
which the TVA Unified Plan would completely bar 
through navigation, the TVA structures are plainly, 
directly and solely adapted to the creation of a vast 
amount of power and are unnecessary and useless, if 
not actually detrimental, from the standpoint of navi- 
gation; that the incidental navigation facilities have 
been included in the TVA Unified Plan merely to 
replace the navigation channel of the Federal Navi 
gation Project which is flooded out and destroyed by 
the TVA power project; that the only relation be- 
tween the TVA power structures on the main stream 
and the incidental navigation facilities provided on that 
stream is that the latter are necessary to preserve navi- 
gation which would otherwise be barred by the TVA 
power structures; that, stated most favorably to the 
appellees, the TVA main stream structures are power 
structures with some incidental navigation facilities 
and not navigation structures which incidentally cre- 
ate water power; and that the TVA tributary projects 
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are related to navigation only by the circumstance of 
embodiment in a single statutory and administrative 
scheme and consequently are devoid of any relation to 
navigation improvement. (See pp. 22-36, supra)... . 

“In short, these TVA structures have no real 
or substantial relation to the improvement of naviga- 
tion. Wisconsin v. Illinois, 278 U. S. 367, 415, 418; 
United States v. River Rouge Improvement Co., 269 
U. S. 411, 419. Plainly therefore, these TVA struc- 
tures are wholly outside the field of federal power. 
There is not merely an illegal exercise of federal power 
but a complete absence of that power. 

* * * 

“There is no rational explanation of the fact that 
the TVA Unified Plan will cost approximately $473,- 
000,000, (which is six and three-tenths times as much 
as, or approximately $400,000,000 in excess of, the 
cost of the Federal Navigation Project), except that 
the TVA Unified Plan is a vast power project while 
the Federal Navigation Project is a navigation im- 
provement. This additional sum is so ‘grossly dis- 
proportionate’ to the cost of the Federal Navigation 
Project and to any justifiable expenditure for the 
benefit of navigation (see pp. 28-29, supra), that the 
conclusion must be that the purpose is to promote 
some other result (United States vs. Constantine, 296, 
Us Se ae 

In any event, the argument proceeds, the water 
power created by the tributary reservoirs in the TVA 
Unified Plan is not incidental to the improvement of 
navigation. 

“More than five-sixths of the water power to be 
created by the TVA Unified Plan is to be created by 
use of the tributary reservoirs. This includes the 
power created at the sites of the tributary reservoirs 
and the increase in firm power which the tributary 
reservoirs create at downstream plants. These trib- 
utary reservoirs are Norris, Hiwassee and Fontana. 
These tributary dams range in height from 265 to 450 
feet. None of them has, or will have, any navigation 
facilities and there is no navigation on the tributaries 
where they have been or are to be constructed. With 
the completion of either the Federal Navigation Pro- 
ject or the navigation facilities which will be inciden- 
tally constructed in connection with the power project 
known as the TVA Unified Plan, these tributary reser- 
voirs will contribute nothing to navigation on the Ten- 
nessee as the low water flow of that river is more than 
sufficient to supply all requirements of navigation with- 
out the aid of low water releases; and the effect of 
such tributary reservoirs on navigation, if any, will be 
unfavorable. (See pp. 24026, supra.) There can be 
no respectable pretense that these tributary projects 
have any real, substantial or bona fide relation to the 
improvement of navigation.” 

In point of fact, Appellants’ argument declares, 
“both the statutory scheme and the administrative plan 
are plainly attempts in the guise of exercising the im- 
plied power to improve streams for navigation, to ex- 
ercise power not granted but forbidden to the Federal 
Government.” It is an established principle that the 
attainment of a prohibited end may not be accom- 
plished under the pretext of exerting powers which 
have been granted to the United States (quoting Mc- 
Culloch v. Maryland, 4 Wheat. 316, and Linder v. 
United States, 268 U. S. 5.). 

“These principles,” the argument continues, “ap- 
ply to the exercise of an express power, and they 
should be applied even more rigorously where, as here, 





the alleged basis of federal action is the exercise of an 
implied power. Here it is plain that the end is not 
legitimate, that the means sought to be employed are 
prohibited, and that neither is consistent with the letter 
or the spirit of the Constitution. No realistic reading 
of the TVA Act, no realistic examination of the TVA 
Unified Plan, can result in any other conclusion than 
that the deliberate and purposeful creation of a great 
power development is the primary end and purpose 
sought to be achieved by both. “To a constitutional end 
many ways are open; but to an end not within the 
terms of the Constitution, all ways are closed.’ Carter 
v. Carter Coal Co., supra, 291... .” 

Nor may the creation of the water power be sus- 
tained under any constitutional power of the Federal 
Government over flood control, appellants argue. The 
facts clearly establish that “none of the commercial 
water power is created by the operation of any flood 
control structures included in the TVA Unified Plan.” 
The factual basis for this part of the argument is set 
forth in detail, after which it is urged that, even “as- 
suming a determination of the scope of Federal Power 
over flood control were involved (which it is not), 
that power does not extend beyond the power to pro- 
tect navigation channels and navigation work.” (Cit- 
ing cases.) 

Appellees’ contention that the development may 
be justified as an exercise of the war or national de- 
fense powers is next taken up. The only national de- 
fense aspect of the statute, it is stated, is the mainte- 
nance and operation of the plants in the vicinity of 
Muscle Shoals which were adapted for the manufac- 
ture of materials useful in making munitions. But 
evidence introduced by appellees establishes that the 
properties of the government at that point require and 
utilize only a fraction of the firm power capacity of 
Wilson Dam as it was constructed under the National 
Defense Act of 1916. (R. 2223; Def. Ex. 147, R. 
4237.) 

“In the emergency of war, the power of Congress 
under these national defense powers is very extensive. 
Northern Pacific R. R. Co. v. North Dakota, 250 U. S. 
135; Dakota Central Te. Co. v. South Dakota, 250 
U. S. 163; United States v. Pennsylvania, etc.. Central 
Coal Co., 256 Fed. 703; The Lake Monroe, 250 U. S. 
246. Undoubtedly in time of war these powers would 
permit the commandeering of any instrumentality nec- 
essary to supply the armed forces (Cf. International 
Paper Company v. United States, 282 U. S. 399; 
Highland Co. v. Russell Car & Snow Plow Co., 279 
U. S. 253) or would authorize the Government to 
enter into the manufacture of any product essential to 
the successful prosecution of the war. But it has never 
been held that in time of peace the Federal Govern- 
ment may carry on all of the businesses which might 
be commandeered or which might produce articles 
essential or convenient in the prosecution of a war. 
In a modern war practically every business and com- 
mercial activity is essential to the successful prosecu- 
tion of the war. But that does not mean that in time 
of peace the Constitution authorizes the Federal Gov- 
ernment to take over or engage in all private industry 
and business. 

“However, apart from these controlling considera- 
tions, the record makes plain that the TVA Unified 
Plan will not in fact augment the national defense as- 
sets of the nation. The statutory and administrative 
purposes are that all of the power to be produced by 
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TVA shall be sold for domestic, rural, commercial and 
industrial uses in displacement of the facilities, busi 
nesses and markets of existing utilities. The 
is merely to substitute TVA facilities for privately 
owned facilities in the business of supplying electricity 
to the public. This merely makes domestic, commer 
cial and industrial consumers dependent upon TVA 
facilities rather than upon privately owned facilities; 
and manifestly private interests neither can nor will 
build or maintain facilities to serve a market which has 
been taken from them on the that it may be 
returned to them temporarily in time of war, should 
TVA find military outlets for its power.” 


II 

Point II of Appellants’ argument is that “neither 
the statutory nor the administrative method of dispos 
ing of the electricity is within the constitutional power 
of the Federal Government and each violates the Fifth, 
Ninth and Tenth Amendments.” The power to dis 
pose of Federal property, the argument continues, 
“does not include any power of regulation or the power 
to engage in the conduct or management of a business 
having no relation to the purposes for which the Fed 
eral Government was established.” 

“That there is a wide difference between the na 
ture of the power to dispose of property and the nature 
of the great legislative and regulatory powers of the 
Federal Government (which are granted in Article I, 
Section 8 of the Constitution) is obvious. The powe 
to dispose of property was granted merely to enabk 
the Federal Government to dispose of the public lands 
and such other property as might be no longer needed 
for the governmental purposes for which it was a 
quired. (Story, Commentaries on the Constitution, 
5th ed. Vol. II, pp. 202-6). It is proprietary in na 
ture; and in any event, it carries no grant of legisla 
tive or regulatory power over the States or the people 

“In Kansas v. Colorado, 206 U. S. 46, this Court. 
after stating that the scope of the power had neve 
been definitely settled, said: “. But clearly it (the 
power to dispose of property) does not grant to Con 
gress any legislative control over the States, and must, 
so far as they are concerned, be limited to authority 
over the property belonging to the United States within 
their limits.’ (Loc. cit. 89) And further: ‘we do 
not mean that its (United States) legislation can over 
ride State laws in respect to the 
reclamation.’ (Loc. cit. 92.) 

“It therefore follows that any purported exercise 
of the power to dispose of property which is for the 
purpose, or which has the direct and necessary effect, 
of exercising or substantially interfering with the ex 


scheme 


chance 


general subject of 


ercise of any of the powers reserved to the States, of 
destroying any functions of the States of regulating 
the matters of intrastate concern or of disparaging or 
destroving any of the rights retained by the people, is 
not merely an unconstitutional exercise of this power 
but is outside of the scope of this power. While such 
an exercise of the power to dispose of property would 
also violate the inherent limitations of our constitu 
tional system, the distinction is important; for if a 
federal act is not within the scope of the constitutional! 
power invoked, it falls; and it is unnecessary to go 
further and determine whether the act would 
violated the inherent limitations of our constitutional 
system in any event. - 

“In any event.” it is 
pose of property may not be used for the purpose, or 


have 


argued. “the power to dis 
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with the direct and necessary effect, of governing con 
cerns reserved to the States and the people or of up 
setting the balance of our dual system of government.” 
The brief adds: 
“It is plain that the power to dispose of property 
at least subject to the express and implied limita 
tions by which the great regulatory powers of the Fed 
eral Government are confined. Ashwander v. Ten- 
nessee Valley Authority, 297 U. S. 288. Even the 
great affirmative regulatory powers of the Federal Gov 
ernment are subject to the Fifth Amendment and may 
not be used to achieve prohibited ends, govern concerns 
reserved to the States and the people or so as to im 
pair our dual system of government and upset the 
federal balance. Whether a challenged statute or act 
violates this principle is not merely a question of legis 
lative or administrative intent but 


also a question of 


fact. Wausconsin v. Illinois, 278 U.S. 367, 415: Veazii 
Bank v. Fenno, 7 Wall. 533, 541.” 
The controlling limitations under this head, 


pointed out in the case of Ashwande Tennessee 
Valley Authority, are here presented and the argu 
ment is advanced that the trial court wholly failed to 
consider any of them: 

“Thus the trial court wholly failed to consider ot 
answer the questions: (1) whether a federally owned 
and operated electric system with 15,000 miles of trans 
mission lines covering all, or large parts, of eight States, 
and with generating capacity more than adequate to 
supply this vast territory might be considered a ‘lim- 
ited undertaking’; (2) whether a federal undertaking 
of that size, coupled with a specific and detailed regula 
tion of the rates, services and practices of local electric 
distribution and the imposition of a policy of having 
the local electric business carried on by publicly owned 
or non-profit organizations constitutes an invasion of 
State rights; (3) whether such a vast undertaking up 
sets the balance of our dual system of government; (4) 
whether the taking over of the local electric business 
by the United States and the consequent deprivation 
of the right of the people to engage in that business. 
subiect only to local regulation, violates the Ninth and 
Tenth Amendments; and (5) whether the de facto reg 
ulation of privately owned utilities, pending their ac 
quisition or destruction by TVA, and the de facto pre 
vention of State authorities from regulating them. or 
even compelling continued service where they had been 
bankrupted or dismembered by the activities of TVA, 
constitutes an invasion of the rights reserved to the 
States or the people. 

“The trial court merely ignored the 
by the people. It disposed of the question of the in 
vasion of the reserved powers of the States by hold 
ing: (1) that federal usurpation of State powers is 
cured by State consent, and (2) that even if there is 
an unconstitutional invasion of the rights reserved to 
the States, only the State can object.” 

3ut “the power of the State to authorize and reg 
ulate the business of supplying electricitv to the public 
within the States is complete, unqualified, exclusive 
and inalienable.” (Citing Northern Pacific R. Co. v 
Minnesota ex rel. Duluth, 208 U. S. 583 

The brief then proceeds to argue that “the natural, 
reasonable, intended and inevitable effect of the opera 
tion of the methoa of disposal authorized by the TVA 
\ct and employed in the TVA Unified Plan is to 
govern matters reserved to the States and the people, 
upset our dual 


rights retained 


the balance of 


system of 


governnient, 
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deprive the people of their rights under the Ninth and 
Tenth Amendments, and take property in violation of 
the Fifth Amendment.” 

The conclusion is supported largely by an ex- 
amination of the proceedings authorized under the Act 
and the action taken in accordance therewith. The 
size and nature of the commercial business authorized 
are pointed out and it is said: “That such mammoth 
undertakings (free as they are from regulation by the 
States) must invade the powers reserved to the States, 
upset the Federal balance, and destroy the rights re- 
tained by the people is, we think a case of res ipsa 
loquitur. If such mammoth federal undertakings are 
valid, the right of the State to regulate entry into this 
local public business” and the right of the people to 
engage in that business, subject only to State regula- 
tion, will be effectively destroyed.” In the Ashwander 
case the Court had sustained the transaction because 
it was a “limited undertaking” which did not “amount 
to such an invasion.” Both of the quoted phrases it is 
argued, are terms of degree and both plainly recognize 
the existence of a dividing line beyond which the TVA 
operations will not be so “limitted” but will “amount” 
to an invasion. 

Furthermore, the TVA is exercising the power 
to regulate not only its own rates and service and those 
of distributors of TVA power but also the rates of 
privately owned and State-regulated utilities operating 
in the area. Manifestly to the extent that TVA dis- 
places State-regulated agencies and occupies the field 
of supplying electricity to the public, the power of the 
States to regulate rates and to impose anv of the other 
regulations of this local public service commonly in- 
voked in the public interest is taken away, and the right 
of the people to engage in the business is destroyed. 

The Authority regulates the rates of distributors 
of its power by fixing such terms and conditions, in- 
cluding resale rate schedules, as its judgment dictates. 
It regulates appellants’ rates de facto because of the 
superior economic pressure it can bring to bear and 
the sure and disastrous consequences of non-conform- 
ity. The contention that this does not constitute reg- 
ulation by law cannot be sustained. “To say that the 
rates of existing utilities are not regulated upon the 
ground that they might stubbornly and wilfully choose 
destruction rather than submit to such federal regula- 
tion would be to remove the law from the field of 
common sense and realities. 

“Moreover, even if it could be held that such de 
facto regulation is not regulation in law, it clearlv pre- 
vents the State from exercising its own power of reg- 
ulation. Since the States in regulating such rates are 
by constitutional limitation required to allow a reason- 
able return [and the subsidized rates according to proof 
excluded by the trial court are in fact from 25 to 60 
per cent below such State-regulated rates] it is obvious 
that there is nothing which the States can do in the 
premises and that their power of regulation is com- 
pletely ousted. To deny that there is no displacement 
of the jurisdiction of the State because the States may 
retain in form of law a power to regulate rates, which 
action of the Federal Government has in fact made it 
impossible for them to exercise, would be to make a 
farce of the law and of our constitutional system.” 

Furthermore, the objection that the statutory and 
administrative scheme for the disposal of the electricity 
is unauthorized by the Constitution and contravenes 





the Fifth, Ninth and Tenth Amendments cannot be 
cured by the consent of a State; and were the ques- 
tion one of release from inherent constitutional limita 
tions, they could not be surrendered in the vital char- 
acteristics here involved except by constitutional 
amendment. “Here we have not a case of coopera- 
tion between the State and the Federal Government in 
the exercise of their constitutional powers, but a case 
of abdication by the State and usurpation by the Fed- 
eral Government. The situation is plainly distinguish- 
able from that presented in Steward Machine Co. v. 
Davis, 301 U. S. 548. In that case the Federal Gov- 
ernment was found to have the constitutional power 
to levy the Federal taxes and to carry out the scheme 
of the statute. The Federal power was not destroyed 
or limited by the cooperation of the State in the exer- 
cise of independent constitutional powers. The con- 
sent or cooperation of the State in the Davis case 
neither enlarged nor diminished the power of the Fed- 
eral Government. ” “Here consent of the States 
requires that they shall strip themselves of their police 
power in one of the largest and most important fields 
of State Government and that they shall relegate to 
the Federal Government their police power to regulate 
the business of supplying electricity to the public.” 
Then follows the argument that the principles laid 
down in the Ashwander case, previously referred to, 
condemn the method of disposal authorized by the Act 


and adopted by the TVA Unified Plan. 
Ill 


Point III argues that the right of appellants to 
sue, on the situation shown in the record, is plain 
“One threatened with direct and special injury through 
the application of a Federal statute or the act of a 
Federal officer may maintain a suit to determine 
whether the statute is constitutional or the Act is au- 
thorized.” (Citing cases.) “The legal rights of ap 
pellants which they seek to protect are: (1) the right 
to be free from illegal competition and (2) the right to 
engage in and carry on the business of supplving elec 
tricity to the public within the States free from dis 
placement by the Federal Government and free from 
Federal interference, regulation or control.” The right 
of appellants to sue to enjoin actual and threatened 
illegal competition is clear, and this illegal competition 
include competition for future or unattached business 
and competition for business handled by TVA through 
municipal and cooperative distribution; and “while the 
existence of such a relationship is not an essential of 
appellants’ right to sue, the municipalities and coonera 
tives are really mere agents for the distribution of TVA 
power ; and in any event, TVA so far controls and par- 
ticipates in the sales by distributors that the validity of 
its participation ma, be tested at the suit of an im- 
jured party.” Further, “That a private interest, indi 
vidual or corporate, may sue where its legal rights are 
invaded by a Federal usurpation of State powers has 
been uniformly sustained by this Court. United States 
v. Butler, 297 N. S., 1,” and other cases cited. 

Point IV argues that the trial court applied gener 
ally certain erroneous principles of law; erred in ex 
cluding evidence which was relevant and material to 
substantial issues of fact; and erred in its rulings on 
matters of practice and procedure with the effect of 
denying appellants the opportunity to present their case 
fully and fairly. 
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ARGUMENT FOR APPELLEES 
I 


NDER the decision of this Court in the Ashwan 
U der case, electric energy which “comes into be- 
ing in the operation of works constructed in the 
exercise of some power delegated to the United States”’ 
is the lawful property of the United States. Ashwan- 
der v. Tennessee Valley Authority, 297 U. S. 288, 340. 
The question for decision on this aspect of the case 
is whether the projects of the Authority were author- 
ized for and substantially serve constitutional functions. 
The Tennessee Valley Authority Act sets forth 
as its basic purposes the improvement of navigation, 
the control of destructive floods in the Tennessee and 
Mississippi River basins, and the promotion of na- 
tional defense. The importance of these functions is 
attested by the fact that each was the subject of exten- 
sive investigation and endeavor by Congress, the Corps 
of Engineers of the Army, and other interested bodies 
prior to the consideration and enactment of the statute. 
The projects of the Authority are limited by the act 
to such as will serve these basic constitutional func- 
tions, and Congress has specifically authorized the sev- 
eral structures in that view. The whole record con- 
firms the legislative judgment that the projects are ap- 
propriate means for the accomplishment of the func- 
tions prescribed in the statute. 

1. Under any theory of constitutional authority, 
however narrow, the power generated at the projects 
is lawfully acquired, since these are the only projects 
capable of providing flood control on the Tennessee 
and the Mississippi in conjunction with a nine-foot 
navigation channel on the Tennessee. That the pro- 
jects will create and maintain a continuous nine-foot 
waterway throughout the 650-mile length of the Ten- 
nessee is undisputed. Not only the main-stream dams, 
but the two tributary dams as well, will provide sub- 
stantial benefits to navigation both on the Tennessee 
and the Mississippi by virtue of releases of stored 
water in low-water season, It is contended by appel 
lants that a comparable navigation improvement could 
have been obtained by the construction of a less costly 
system of 32 low dams. While the relative advantages 
and disadvantages of the alternative systems are not 
legally material, the record demonstrates and the trial 
court found that the projects of the Authority will pro- 
vide a navigation channel superior to that which could 
be provided by any alternative system. 

The function of the projects in serving to control 
floods in the Tennessee and Mississippi River basins 
furnishes additional ground for their validity. Even if 
the power to construct flood-control works must be 
rested on the power to improve navigation, the test is 
met by these projects, since their operation for flood- 
control purposes results in substantial benefits to navi- 


gation. Jackson v. United States, 230 U. S. 1, 23; 
Cubbins v. Mississippi River Comm., 241 U. S. 351, 
368-369. But Congress has power to promote and 


protect interstate commerce on land as well as on 
water, and accordingly to engage in flood-control meas- 
ures where, as on the Tennessee and the lower Missis- 
sippi, there is a serious flood menace to all forms of 
interstate commerce. Cf. Wilson v. New, 243 U. S. 
332; National Labor Relations Board v. Jones & 
Laughlin Steel Corp., 301 U. S. 1. In addition, the 


power of Congress to cope with the recurring threat 
of floods can be rested on its power to make expendi- 
tures for the general welfare. 
v. Davis, 301 U. S, 548 


Cf. Steward Mach. Co. 





The interest of national defense is substantially 
served by the tributary dams which release water dur- 
ing the low-water season and so enhance the value and 
usefulness of the Government-owned 
Muscle Shoals. 

The construction and operation of the projects for 
the purposes of navigation and flood control will, as 
the court found, necessarily produce a large amount of 
continuous power. Pursuant to section 9a of the act, 
which directs that the Authority operate its projects 
primarily for the purposes of promoting navigation and 
controlling floods, the board of directors has instructed 
the responsible officers of the Authority to operate them 
primarily for those functions, and these instructions 
have been uniformly obeyed. In the operation of the 
projects there is no real conflict between the utiliza 
tion of storage capacity for flood control and the pro 
duction of power. 

2. As has been stated, the Authority's 
are the only ones capable of providing flood control in 
the Tennessee and Mississippi River basins in con 
junction with nine-foot navigation on the Tennessee, 
and the operation of the projects for those purposes 
necessarily produces a large amount of continuous 
power. But even if the facts were otherwise, the prop 
erty in the power would nonetheless be lawfully ac 
quired by the- United States. In providing works whic! 
appropriately serve as navigation and flood-control 
structures, may determine the size of the 
projects and the mode and manner of their use, and 
the power which is thus acquired is the lawful propert 


properties at 


projects 


Congress 


of the United States. Arizona v. California, 283 U. S. 
$23, 456: Gre nN Bay & Miss. Canal Vv Patten Pape 
Co., 172 U. S. 58, rehearing denied, 173 U. S. 179; 


Umited States v. Chandler-Dunbar Water Power Co., 
229 U. S. 53. 

The development of the Tennessee River for 
gation alone or for flood control alone by 
structures such as those suggested by appellants would 
require that the development of the river for othe: 
legitimate purposes be abandoned. The number of 
sites for such structures on the river is strictly lim 
ited, and if they were preempted for any single func 
tion, the development of the river for other related 
uses would be permanently foreclosed. 


II 


The means of disposition of power authorized by 
the statute are lawful. As this Court held in the Ash- 
evander case, the water power created by 
is the property of the United States, may be converted 
into electric energy, and, under the property clause of 
the Constitution, all of the electricity so acquired may 
be disposed of by transmission to the market and by 
sales to municipalities, rural cooperatives, and indus 
trial customers. Ashwander v. Tennessee Valley Au- 
thority, supra. 


navi 
Systems of 


these projects 


1. In the Ashwander decision this Court upheld 
the validity of a contract providing for sale to the Au- 
thority of certain transmission lines of the Alabama 
Power Company serving a number of municipalities in 
northern Alabama, as well as auxiliary lines serving 
rural and industrial customers. There is no distinc 
tion between the means of disposition set forth in this 
record and those approved in that decision. The Au 
thority is now selling power to the same classes of 
customers as those served by the lines purchased under 
the contract approved in the Ashwander case. And, 
as found by the trial court, all of the marketing facili- 
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ties constructed and operated by the Authority, namely, 
transmission lines, substations, and rural lines, are simi- 
lar in character and function to the facilities purchased 
under that contract. 

In this case, as in the Ashwander case, the method 
of disposition is necessary to avoid a private monopoly 
of the Government’s property, to prevent waste, and 
to secure a widespread distribution of benefits pursu- 
ant to the statute. 

2. As authorized by the act, the Authority’s con- 
tracts with municipalities and cooperatives establish 
the resale rates to be charged by the distributors (sec. 
10). Appellants have no standing to challenge these 
provisions in the contracts, since the provisions were 
voluntarily entered into by the municipalities and co- 
operatives, which are empowered to do so by valid 
State law. Any advantage or disadvantage to appel- 
lants resulting from the rates adopted by the munici- 
palities and cooperatives is merely the incidental result 
of the exercise of the rights vested in them by the laws 
of the States of their creation to set their own rates and 
to contract with respect to them. Edward Hines Trus- 
tees v. United States, 263 U. S. 143, 148; Sprunt & 
Son v. United States, 281 U. S. 249, 254-256; Wilbur 
v. Texas Co., 40 F. (2d) 787 (App. D. C., 1930), 
cert, denied, 282 U. S. 843; Georgia Power Co. v. Ten- 
nessee Valley Authority, 14 F. Supp. 673 (N. D. Ga., 
1936). 

In any event, these provisions of the contracts are 
valid. They were adopted, as the contracts recite, “In 
order to facilitate the disposition of surplus power gen- 
erated by Authority and not needed by it in its opera- 
tions, and in order to carry out the intention of Con- 
gress to encourage the more abundant use of electricity 
throughout the area in which municipality [coopera- 
tive] operates.” In fact, these results have been se- 
cured (see, e. g., comp. ex. 118, r. 2771, 2802, 2804). 
The federal interests involved are apparent. The Gov- 
ernment is selling at wholesale. The demand for the 
Government property will be influenced by the rates 
charged to the ultimate consumer. The Congress, in 
the position of a trustee of Government property, may 
therefore authorize this means to assure a widespread 
diffusion of the benefits to the people. It has long been 
established that in disposing of its property the Fed- 
eral Government may contract with the purchaser with 
respect to the use of the property and to the price at 
which it may be resold. Oregon & Calif. R. R. v. 
United States, 238 U. S. 393; United States v. Gratiot, 
26 Fed. Cas. 12 (C. C. D. Ill., 1839), aff’d, 14 Pet. 526. 

3. There is no invasion of the rights reserved to 
the States under the tenth amendment, even if it be 
assumed that the amendment constitutes an indepen- 
dent limitation on the exercise of granted powers. The 
denial of the power of the Congress to construct the 
necessary transmission facilities and to enter into the 
necessary contracts for the sale of the power would 
limit the Authority’s market to sales at the dam sites 
where the Commonwealth and Southern companies, in 
all practical effect, are the only available purchasers. 

The conclusive answer to the invocation of the 
tenth amendment is that the means of disposition do 
not impair the exercise of the States’ police power. 
The controlling fact is that the Authority is dealing 
with municipalities and cooperatives who are subject 
at all times to the complete control of the States, and 
the State courts have determined that there is no 
abdication of State powers. Memphis Power & Light 
Co. v. Memphis, 172 Tenn. 346 (1937); Oppenheim 


v. Florence, 229 Ala. 50 (1934). An arrangement by 
which the State authorizes its agencies, at their elec- 
tion, to purchase property from the Government, still 
retaining in the State the right of regulation and con- 
trol, can give rise to no questions under the tenth 
amendment. Cf. Steward Co. v. Davis, supra; United 
States v. Bekins, 304 U. S. 27. The States may au- 
thorize municipalities to construct and operate electric 
plants in competition with the appellant companies even 
though the result is harmful to the business of the 
companies. Alabama Power Co. v. Ickes, 302 U. S. 
464. To the extent that this competition is related to 
the wholesale service of the Authority, the case is one 
of the federal exercise of the granted power to dispose 
of public property by sales to local public agencies who 
themselves engage in an enterprise authorized by the 
States. Such cooperation is permitted by the Consti- 
tution and not forbidden by the tenth amendment. Duke 
Power Co. v. Greenwood County, 91 F. (2d) 665, 673 
(C. C. A. 4th, 1937) ; cf. Steward Mach. Co. v. Davis, 
supra; United States v. Bekins, supra. 

Moreover, any effect of competition upon appel- 
lants’ rates does not constitute regulation and is only 
the collateral effect of the exercise of a granted power. 
Duke Power Co. v. Greenwood Country, supra; cf. 
Sonzinsky v. United States, 300 U. S. 506, 513-514; 
United States v. Carolene Products Co., 304 U.S. 144. 

The federal power to dispose of Government prop- 
erty is not limited by the territorial scope of the project. 
The scope of the projects necessary for the disposition 
of public property is a question for Congress to deter- 
mine (cf. Arizona v. California, supra; United States 
v. Hanson, 167 Fed. 881 (C. C. A. 9th, 1909). In 
the Ashwander case, this Court rejected the contention 
that the amount of power which the Government may 
sell is limited by any consideration other than the 
amount lawfully available. 

The resale-rate provisions of the contracts do not 
deprive the States of their power to regulate intrastate 
rates and are not in violation of the tenth amendment. 
The courts of the States in which these contracts are 
in force have held that there is no interference with 
State jurisdiction. Oppenheim v. Florence, supra; 
Memphis Power & Light Co. v. Memphis, supra. 
There cannot be said to be any impairment of State 
sovereignty where, as here, the States have authorized 
the contracts and have reserved a continuing power 
to revoke the authorization. Cf. Steward Mach Co. v. 
Davis, supra; United States v. Bekins, supra. 

4. The sale of power by the Authority and its 
wholesale customers does not constitute regulation, and 
the loss of appellants’ business, if any, is not a “taking” 
of their property under the fifth amendment. Sonszin- 
sky v. United States, supra; Standard Scale Co. v. 
Farrell, 249 U. S. 571; Pennsylvania R. R. Co. v. 
United States R. R. Labor Board, 261 VU. S. 72; 
United States v. Los Angeles R. R., 273 U. S. 299; 
Cf. Walla Walla v. Walla Walla Water Co., 172 U. S. 
1; Joplin v. Southwest Mo. Light Co., 191 U. S. 150; 
Helena Water Works Co. v. Helena, 195 U. S. 383; 
Puget Sound Co. v. Seattle, 291 U. S. 619. 


III 
1. Appellants have no standing to maintain this 
suit. Their municipal and county street franchises, li- 
censes, or easements, at the most, confer only the right 
to enjoin the use of the streets and highways by one 
competing with appellants without a like franchise, 
license, or easement. No showing has been made that 
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the Authority’s facilities occupy the public streets and 
highways. Moreover, nature of the 
rights conferred by local street franchises, licenses, or 
\uthority has been 


whatever the 


easements, it is conceded that the 
granted such rights by the local authorities in the areas 
in which it operates. 
Lhe only so-called 
pellants, as a class, possess are corporate privileges de 
rived under the general State governing imco1 
poration and the qualification of foreign corporations. 
>uch corporate “‘tranchises” obviously confer no im 
munity from competition. Cf. Railroad Co. v. Eller- 
man, 105 U. S. 166. Appellants have not been re 
quired to obtain certificates of convenience and neces 
sity to serve in the area in which the Authority is op 
Consequently, appellants are not within the 
Corporation Comm., 278 U. S. 


“State franchises” which ap 


iaWws 


erating. 
protection of Frost v. 
215. 

In any event, the State statutes in all the States 
in which the Authority is under contract to sell elec 
tricity within the claimed territory of appellants have 
exempted the Authority from the jurisdiction of the 
regulatory commiussions and from the requirement of 
certificates of convenience and necessity. The validity 
ot these exemptions is not challenged as unlawfully 
discriminatory. The decision of Court in the 
l‘rost case merely holds that one who is required to 
obtain a certificate of convenience and necessity may 
enjoin competition by one who is subject to the same 


this 


statutory ‘provisions and has failed to comply with 
their terms. Carolina Power & Light Co. v. South 
Carolina Public Service Authority, 94 F. (2d) 520 


(C. C. A. 4th, 1938), cert. denied, 58 Sup. Ct. 1084 
It is insufficient answer that the powers of the Federal 
Government may not be enlarged by State enactments 
The validity of these State statutory exemptions (which 
is not challenged by appellants) may be supported with 
out regard to the constitutional validity of the Ten 
nessee Valley Authority Act. 

2. In addition to their lack of the necessary fran 
chises, nine of the appellant companies are not shown 
to be threatened with damage by any concrete act of 
the appellees. In the claimed territory of these appel 
lants the Authority neither facilities not 
has it negotiated any contracts for the sale of powet 


As to these appellants, obviously no justiciable contro 


owns electric 


versy is presented. Ashwander v. Tennessee Valli 
Authority, supra. our other appellants, all members 
of the Commonwealth and Southern system, are es 
topped to deny that the power of the Authority is law 


fully acquired and are likewise estopped from chal 


lenging the validity of the transmission and the market 
hese companies have purchased a 
the power de 


ing of the power. 
large proportion of the total amount of 
veloped and generated at the projects of the Authority, 
both at the switchboard and, in the case of the Alabama 
Power Company, at the end of the Authority’s trans 
nussion line; and all of them have received many othe 
benefits under the provisions of the act now challenged 
Acceptance of these benefits estops these appellants 


from questioning the validity of the provisions of the 


act under which the benefits were received. Great 
Falls Mfg. Co. v. Attorney General, 124 U. S. 581; 
Wall v. Parrot Silver < Copper ¢ 244 U. S. 407; 
St. Louis Co. v. Prendergast ( 260 U. S. 469. The 
decision in the Ashwander case ld merely that the 
purchase of power at the dam site under the circum 


stances of that case did not preclude an attack on sep 
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arable provisions of the statute authorizing the acqui 


sition of transmission facilities and is clearly distin 
guishable from the case at bar. 
3. Finally, the competition of which the appel 


lants complain is the competition of the municipalities 
and cooperatives and not of the Authority, and unde: 
the decision in Alabama Power Co. v. Ickes, supra, 
the appellants cannot challenge the validity of the con 
Authority and these municipalities 
and cooperatives. Appellants’ legal interest is the same 
whether the permanent electric supply of the municipal 
and cooperative distribution systems is generated by 
facilities owned by the United States or by 
owned by the distributor but constructed by 
federal loans and grants. 

The potential damage alleged to result from the 
loss of the wholesale municipal and cooperative maz 
kets served by the Authority is wholly speculative and 
unreal. Neither the municipalities nor the coopera 
tives were potential customers of the appellants. The 


tracts between the 


facilities 


means Ol 


same is true of the large electrochemical and electro 
metallurgical industries under contract with the Au 
thority which have located in the claimed territory o! 
the Commonwealth and Southern companies 
On the whole record, appellants have failed 

a sufficient legal interest to maintain this suit 


judicial de 


show 
and the case presented does not admit of 
termination. 
IV 
The trial was fair and exhaustive 
record, it is clear that the rulings of the 
evidence and procedure were well within its discre 


tion, and, in any event, appellants have failed 


On the whole 
trial court on 


to show 
’ 


any prejudicial error sufficient to justify or even t 


permit the remand of a case of this characte1 


London Letter 


»f Court and the “Crisis” 

T the time of writing the recent prospect of an 
other great European war ts still being discussed 
in this country. It would be out of place here 

to deal with the many expressions of opinion concern 
ing the steps which were taken to avoid it, but it 

be of interest to refer to the precautions taken by the 
Inns of Court for the preservation of property 
and protection of their residents. Prepat 
been made by all of the Inns. Members of the 
had been trained to act as Air Raid Warde 
had received instruction in first aid. The training in 
cluded instruction in the method of fitting gas 
and the steps to be taken to deal with incendiary bombs 
and other emergencies which might arise Lincoln’ 


Inns 


ut may 
their 

had 
Stalts 


, ] 
Ns ana some 


ations 


acl 
IlaskS, 


Inn had a number of underground cellars which, it 
was stated, could be made available for the accommo 
dation of their residents, and two of them had actually 
heen prepared for the purpose. Emergen supplies 
of medical and surgical outfits had been laid in. The 


digging of trenches in the garden would have been 
undertaken had such a course become necessary. Hap 
pily the beauty of the gardens of all of the Inns has 
remained undisturbed, although one of the barrage bal 


loons was flown from the Inner Temple garden. Gray's 
Inn had commenced to prepare shelters, but it seems 
that the work was not very far advanced Che Innet 
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View in Lincol1 Inn. During the recent crisis subterranean preparations were made in all the Inns of Court for 


protection in case of air raids. 


lemple had prepared two shelters which it was thought 
would be sufficient to accommodate the night population. 

The Middle Temple seems to have dealt with the 
matter in a very comprehensive manner. No less than 
eight underground shelters had been prepared, each 
supplied with necessary medical and surgical outfits 


and electric torches for use in case of failure of the 
normal electric supply. Electric fans provided ventila- 
tion and, as the air was under pressure, it was thought 
that gas was unlikely to enter. Again, in the event of 
failure of the electric supply, the shelters could be 
ventilated by a bicycle-like arrangement worked by man 
power. These shelters, it was estimated, would accom- 


modate 1,000 persons and, though not proof against 
a direct hit, would, it was believed, provide a refuge 
from gas and splinters from bombs. The Society sent 
a circular to its tenants appealing for volunteers to 
deal with air raids. Nurses, stretcher bearers, shelter 
guards and incendiary bomb guards were particularly 
specified, and a meeting attended by those who were 
willing to assist was held in the Middle Temple Hall 
to consider ways and means. A selection of the most 
valuable records of the Society as well as the celebrated 
picture of Charles I, which hangs in the Dining Hall, 


were removed to a place of safety. Although it was 
not necessary put to the test the efficiency of all 
these precautions, the work already done will remain 
available for any future emergency which may arise. 


Judicial Changes 
The Supreme Court of Judicature (Amendment ) 
(No. 2) Act, 1938, to which reference was made in 


the last “London Letter,” provided for the appoint- 
ment of three additional Judges of the Court of Appeal. 
These appointments have now been made. Mr. Justice 
Finlay and Mr. Justice Goddard have been promoted 
from the King’s Bench Division, and Mr. Justice Lux- 
more from the Chancery Division. The vacancy thus 
created in the Chancery Division will not be filled, as the 
state of business in that Division, although heavier than 
it has been in recent years, does not seem to be beyond 
the powers of the five Judges remaining there. In the 
King’s Bench Division, however, the vacancies created 
have been filled by the appointment of Mr. Regi 
nald P. Croom-Johnson, K.C., and Mr. Roland Oliver, 
M.C., K.C. Mr. Croom-Johnson was called to the Bar 
at the Inner Temple in 1907, and became a Bencher of 
His Inn in 1935. He has represented the Bridgwater 
Division of Somerset in Parliament since 1929, and has 
been Recorder of Bath since 1928. Mr. Roland Oliver 
was also called to the Bar at the Inner Temple, in 1909, 
is a Bencher, and has been Recorder of Folkestone since 
1926. 

Lord Justice Greer, who has retired from the 
Zench at the age of seventy-five, bade farewell to 
Judges and Members of the Bar at the Law Courts 
on the 21st October. He was called to the Bar at 
Gray's Inn in 1886, became a King’s Counsel in 1910 
and a Judge of the High Court, King’s Bench Division, 
in 1919. Eight years later he was promoted to the 
Court of Appeal. His retirement necessitated yet an 
other appointment to the Court of Appeal and the 

(Continued on page 1030) 
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ROBERT E. LEE SANER 


A host of friends among the lawyers of 
America have mourned the passing of Robert E. 
Lee Saner, gifted son of Texas, indefatigable 
worker in the American Bar Association, Pres- 
ident of the Association in 1923-24, Chairman 
of the Board of Editors of the JouRNAL from 
1920 until illness compelled him to lay down 
his duties in 1937. 

“Bob” Saner had the faculty of winning 
and holding friends, as well as a capacity for 
organization and action. He rose to high place 
and influence in the Association during years 
of its active growth, and his energy left upon 
Association affairs the impact and imprint of 
his ideals. 

In the vast domain of his beloved State, he 
won wide recognition as a lawyer, a leader in 
business affairs, a sponsor of educational and 
cultural projects, a champion of many good 
causes. Outstanding were his services during 
nearly forty years as attorney for the Univer 
sity of Texas for its landed endowment of more 
than two million acres. 

Among his distinctive contributions to the 
work of the American Bar Association were his 
pioneering endeavors to inculcate fundamental 
standards of American citizenship. Into the 
schools and colleges of the whole country, he 
carried the patriotic program and high resolves 
of the American Bar Association, to the end 
that the essentials of constitutional government 
should be widely understood. At the invitation 
of the President of the United States in 1924, 
he presided over the finals of the historic ora- 
torical competition in Continental Memorial 





Hall, in the Nation’s Capital, at which a board 
of judges selected from the Supreme Court of 
the United States made the award for orations 
on “The Constitution.” It was said that more 
than a million students in some 13,000 high 
schools had taken part in the preliminaries of 
this competition, which was the culmination of 
the campaign inspired by the purpose of “Bob” 
Saner “to re-establish the Constitution of the 
United States in the minds and hearts of the 
people.” Who can fathom what reservoirs of 
loyalty and patriotic zeal were stored in reserve 
for dark and trying hours, as a result of the 
activities of the Association in inculcating at 
that time an informed knowledge of free insti- 
tutions and the safeguards of liberty? 

This gallant gentleman will be remembered 
most warmly and mourned most sincerely by 
those who hailed and prized him as a friend and 
as a leader who gave himself without stint to 
broadening the service of the American Bar 
Association to the whole profession and the 
whole country. 


HOMER CUMMINGS RETIRES 


After serving longer than any other Attor- 
ney General during the last hundred years, 
Homer Cummings will soon leave the Cabinet 
and take up again the practice of law for pri- 
vate clients. Only William Wirt, who was At- 
torney General from 1817 to 1829 in the Cabi- 
nets of James Monroe and John Quincy Adams, 
had a longer tenure in that great public law 
office. Probably no Attorney General has 
served during a more controversial and epoch- 
marking period than that which began on 
March 4, 1933, when Mr. Cummings turned 
aside from his projected duties as Governor 
General of the Philippines to take the portfolio 
which had fallen from the hands of Senator 
Thomas J. Walsh, who died two days before 
he was to take office. 

This brought to the leadership of the De- 
partment of Justice at a trying time a lawyer 
who was experienced and effective in politics on 
a National scale and at the same time was of 
the top rank in the profession in a State which 
has produced great lawyers and judges, among 
them the founder of the American Bar Asso- 
ciation. The assertion is heard that activity in 
party politics and competence for professional 
work are incompatible and virtually unattain- 
able at one and the same time, and there is often 
a disposition to look doubtfully upon the dili- 
gence or the professional skill of men who have 
mingled politics with law. Whatever basis 
for such assumptions there may be under 
the conditions of politics and law practice in a 
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few of the largest cities, Homer Cummings 
took no stock in them, for he had builded and 
conducted a highly competent law firm in gen- 
eral practice, had won his own spurs as a trial 
and appellate lawyer, and had meanwhile been 
a conspicuous figure in the National councils 
and conventions of his party. He knew that in 
America a man can be a first-rate lawyer and 
also take an active and honorable part in polit- 
ical affairs. 

Accordingly, his incumbency of the office 
of Attorney General assured that insistently 
and irrespective of partisan demands upon 
him, the law business of the Government would 
be put in the hands of competent lawyers in an 
office efficiently conducted, and assured also 
that ability and experience would not be re- 
jected when plainly available in lawyers who 
had rendered political service. Fundamentally, 
his incumbency gave assurance also to his fel- 
low members in the American Bar Association 
that his own leadership and the activity of his 
department would make common cause with 
their efforts to strengthen the enforcement of 
the laws against commercialized crime and to 
improve further the administration of justice. 

A member of the Association during 
nearly thirty years, he had been interested and 
at times active in its affairs and had frequently 
attended its meetings. In 1936 he stoutly sup- 
ported the plans for broadening the participa- 
tion of American lawyers in the government of 
their Association as the representative organ- 
ization of the legal profession. As At- 
torney General he became a member of the 
House of Delegates upon its organization and 
he has been a conspicuous figure in its meetings 
ever since. With Stanley F. Reed, Robert H. 
Jackson, Thurman Arnold, and others of his 
close associates, he has preferred to work co- 
operatively in and with the American Bar As- 
sociation in behalf of causes upon which there 
was substantial agreement, rather than to re- 
main outside and belabor the Association for 
such dissentient views as were deeply held and 
preponderantly voted by its members. That 
his retirement as Attorney General removes 
him from ex-officio membership in the House 
of Delegates is an added reason for regret, but 
it may be hoped that he will soon return in 
some representative capacity to the House 
which he helped to found. 

The summons to the office of Attorney 
General found such a lawyer well equipped and 
militant in his client’s cause. His first opinion 
was written in long hand on a pad of paper in 
the Library of Congress while the inaugural 
parade proceeded down Pennsylvania Avenue. 
It dealt with the authority of the President to 


declare the Bank Holiday of March 6-9, 1933. 
He readily took over the direction of the largest 
law office in the world, with its staff of more 
than 8,500 persons and its responsibility for the 
vast civil and criminal litigation of the Govern- 
ment. He devoted himself energetically to the 
problems of better organization for crime de- 
tection and control, to humane handling of pro- 
bation and release, to the adequate presentation 
of the many great constitutional issues before 
the Supreme Court and other Courts of the 
United States, and to practical efforts to organ- 
ize better the work and procedure of the led- 
eral Courts. Lately he has been active in behalf 
of the budgetary and administrative independ- 
ence of the judicial branch of Government. 

At a time when many in the American Bar 
Association saw no prospect of immediate suc- 
cess in their own fight for uniform rules of 
Federal procedure, he took up that great cause. 
The passage of the Enabling Act of June 19, 
1934, has been justly ascribed to his powers of 
persuasion, and when the Supreme Court pro- 
mulgated the new Rules, his advocacy before 
the Congressional Committees had much to do 
with defeating attempts to postpone their going 
into effect. This alone would have made his 
administration memorable among lawyers, but 
it is true also that in numerous other instances 
he and the American Bar Association have 
made common cause in devising and support- 
ing measures to better the administration of 
justice according to law. Even as to the much 
discussed recommendations which he brought 
forward in February of 1937, a majority of 
them were approved by a referendum vote of 
the members of the Association and by non- 
member lawyers, and became law with the en- 
dorsement of the Association. 

Upon some vital subjects, Mr. Cummings 
and a majority of the Association members have 
not been in accord; but those divergencies have 
been attended with good sportsmanship and 
fair play and unbroken friendship, although 
the disagreement was and is profound. This is 
not the time or place to attempt appraisal of con- 
troversial aspects of his administration or the 
consequences of the issues which arose during 
it. At this time when the distinguished Attor- 
ney General returns to the ranks of lawyers in 
private practice, as he has wished for some time 
to do, the points of accord and cooperation are 
naturally attested; and it will generally be rec- 
ognized by American lawyers that the great 
office has been worthily filled since March 4, 
1933, and that the retiring Attorney General 
will be remembered as a staunch friend and ad- 
herent of the forward-looking program of the 
American Bar Association. 
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Constitutional Law—Full Faith and Credit— 
Statutory Powers of Fraternal Bene- 
ficiary Association 

The charter powers of a fraternal beneficiary associa- 
tion of Nebraska are governed by the laws of that State, as 
construed by its highest court. In a suit brought in 
Missouri to recover on a life membership certificate issued 
by such a Nebraska association, a decree of the Nebraska 
Supreme Court, entered in a class suit, to the effect that 
the issuance of such a life membership certificate was ultra 
vires of the association is controlling as to the powers of 
such association, and must be given effect in Missouri, 
under the full faith and credit clause of the Constitution. 

Sovereign Camp Woodmen of the World v. Bolin 
etal. 83 L. ed. Adv. Op. 58; 59 Sup. Ct. Rep. 35 

This case involved a as to the effect of 
the full faith and credit clause in regard to public acts 
and judicial proceedings of Nebraska concerning the 
powers of a fraternal association. The 
petitioner is a non-profit beneficiary association orga 
nized under the laws of that State. In 1895 it adopted 
a by-law authorizing the issuance of life membership 
certificates to the effect that a member entering the 
order after the age of 43 would be entitled to life mem 
bership without further payments, if the certificate re 
mained outstanding for twenty years. Under this 
by-law one Pleasant Bolin obtained a life membership 
certificate entitling his beneficiaries to $1,000 and to 
$100 for a gravestone 

After Bolin’s death his 
dents, sued to recover on the certificate 

The petitioner pleaded that Bolin’s certificate had 
become void upon his failure to make the required 
payments after July, 1916; that the by-law provision 
providing for the issuance of fully paid certificates was 
ultra vires; that it had been so held by the Nebraska 
Supreme Court in a class suit brought by one Trapp; 
and that under the full faith and credit clause the 
Missouri courts were required to give effect to the 
decision of the Nebraska Supreme Court in that case 

The respondents urged that it was a Missouri 
contract to be considered under and 
that as petitioner had no license to do business in Mis 
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sourl as a corporation or otherwise, the certificate was 
to be considered as issued and governed by the general 
insurance laws of Missouri; that petitioner 
estopped to plead ultra vires; and in any event the cet 
tificate was not ultra vires. 

The Missouri courts allowed recovery on the ce! 
tificate on the ground that the petitioner must be 
deemed to have been doing business in Missouri as 
an old-line insurance company which could not avail 
itself, in the circumstances, of the fact that the contract 
was beyond its charter powers. No effect was given 
to the Nebraska decision in the Trapp case. 

On certiorari, judgment was reversed by the 
Supreme Court, in an opinion by Mr. Justici 
Rogperts, which held that the Missouri had 
faiied to give full faith and credit to petitioner’s charter 
as interpreted by the Nebraska Supreme Court 

The opinion first points out that a beneficial cet 
tificate of the character here involved is not a 
contract governed by the laws of the place of delivery, 


Was 


courts 


mere 


and states: 

“The beneficiary certificate was not a mere contract 
to be construed and enforced according to the laws of 
the state where it was delivered. Entry into membership 
of an incorporated beneficiary society is more than 
contract; it 1s entering into a complex and abiding rela 


tion and the rights of membership are governed by the 
Another state, wherei 
issued, cannot attacl 


law of the state of incorporation. 

the certificate of membership was 

to membership rights against the society which are refused 
by the law of the domicile.” 

After a summary of Missouri legislation governing 

and the 

opinion states the Court’s conclusion that the 


associations 
Missouri 


courts were not at liberty to disregard the fundamental 


foreign domestic beneficiary 


law prescribing petitioner's powers, and turn a mem 
bership benefit certificate into an old-line policy, con 
strued and enforced according to the law of the forun 
since such action would deny full faith and 
the Nebraska law and proceedings thereundet As to 
this aspect, Mr. Justice ROBERTS says 


credit to 


“The court below was not at liberty to disregard the 
fundamental law of the petitioner and turn a membership 
beneficiary certificate into an old line policy to be 
strued and enforced according to the law of the forum 
lhe decision that the principle of ultra vires contracts 
was to be applied as if the petitioner were a Missouri old 
company 
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line life insurance was erroneous in the light 
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of the decisions of this court which have uniformly held 
that the rights of members of such associations are gov- 
erned by the definition of the society's powers by the 
courts of its domicile.” 

The Court also considered and rejected the con 
tentions that the petitioner was estopped to plead its 
lack of power, and that no question of estoppel was 
decided in the Trapp case. 

The case was argued by Mr. John T. Harding for 
the petitioner, and by Mr. Miles Elhott for the re 
spondents 


Constitutional Law—Full Faith and Credit—Effect 
of Decree of Divorce 

A husband, after obtaining a decree of divorce a mensa 
et thoro in the District of Columbia on the ground of 
cruelty, later moved to Virginia and instituted a suit for 
absolute divorce on the ground of willful desertion. The 
wife appeared there specially and raised and contested the 
issue that the husband was not a bona fide resident of Vir- 
ginia. This issue was decided in favor of the husband, and 
upon the wife’s failure to appeal or plead further, the 
Virginia court granted the husband an absolute decree of 
divorce. On an application thereafter made by the hus- 
band for modification of the District of Columbia decree, it 
was held that the Virginia court had jurisdiction to grant 
the decree made by it, and that such decree must be 
accorded full faith and credit in the District of Columbia 
under the full faith and credit clause of the Constitution. 

Davis v. Davis, 83 .. ed. Adv. Op. 52; 59 Sup. 
Ct. Rep. 3. 

This case involved a question as to effect, under 
the full faith and credit clause of the Constitution, of 
a decree of absolute divorce which the petitioner had 
obtained in Arlington County, Virginia, in 1929, 

Previously, in 1925, the petitioner had obtained 
a decree of divorce a mensa et thoro in the District of 
Columbia on the ground of cruelty. At that time an 
absolute divorce in the District was not permitted for 
desertion or cruelty, but in Virginia an absolute decree 
was authorized on the ground of willful desertion or 
abandonment after three years. One year’s prior 
domicil in Virginia is required in order to maintain 
such a suit. 

Petitioner and respondent were married in 1909 
and lived together in the District until shortly before 
the husband brought suit for the limited divorce. He 
obtained a decree of separation, and was awarded 
custody of his son, while custody of his daughter was 
granted to the respondent, and petitioner was directed 
to pay $300 per month for support of his wife and 
daughter. 

The petitioner's complaint in Virginia alleged that 
he had been a resident of that State for the required 
time, showed that respondent was a resident of the 
District of Columbia, disclosed fully the proceedings 
in the separation action, and alleged three years’ de- 
sertion after the entry of the limited decree. Process 
of the Virginia court was served personally on the 
respondent in the District of Columbia. She filed a 
plea stating that she appeared specially and for no 
other purpose than to file a plea to the jurisdiction 
of the court. She alleged that neither she nor the 
petitioner had been a resident of Virginia for a year 
before the commencement of the action and asserted 
that he was not then a bona fide resident there, but was 
attempting to establish residence for the sole purpose 
of creating jurisdiction in the court to entertain his 





suit for divorce which attempt was, therefore, a fraud 
upon the court and not residence in contemplation ot 
law. 

The Virginia court referred the cause to a com- 
missioner in chancery to determine whether the court 
had jurisdiction and whether a divorce should be 
allowed. The commissioner reported that by a stipula- 
tion of counsel it had been agreed that he should pass 
only on the jurisdictional question, that he had taken 
all the testimony offered by the parties and that in his 
opinion the petitioner was a bona fide resident of Ar- 
lington County, and that the court had jurisdiction. 
The respondent filed exceptions on which a hearing 
was had and thereafter the court found that the resi 
dence requirement had been met and that it had juris 
diction of the parties, overruled the exceptions and 
confirmed the report. The respondent neither appealed 
nor filed any further pleading. 

A final decree was then made after hearing, based 
upon findings that respondent had willfully deserted the 
petitioner in 1925, that the desertion had continued 
from that time, and that three years had elapsed since 
the decree of limited divorce. The decree granted an 
absolute divorce to the petitioner, divested respondent 
of all rights in the petitioner's property, and required 
the latter to pay $150 per month for the support of 
his daughter. No alimony was allowed the respondent. 

In 1929 the petitioner applied to the District court 
to have its decree set aside or modified so as not to 
require him to pay any amount for the respondent's 
maintenance, but to provide for a reasonable payment 
for the support of the daughter. The application was 
based solely on the Virginia decree. This application 
failed. 

Later, in 1935, petitioner again applied to the Dis 
trict court for modification of its decree and sought 
relief upon three grounds: (1) the decree of absolute 
divorce by the Virginia court; (2) the fact that his 
daughter had married and was no longer living with 
respondent; and (3) diminution of his income. The 
respondent answered setting up that the petitioner 
never was a resident of Virginia and denying the deser- 
tion found by the Virginia court. Although a record 
of the Virginia proceedings and the decree were offered 
in evidence, as well as evidence on the other matters, 
the District of Columbia court again denied the applica- 
tion. The Court of Appeals took the view that the 
Virginia decree was not entitled to full faith and credit, 
relying upon Haddock vy. Haddock, 201 U. S. 562, be- 
cause the matrimonial domicil was not in Virginia, and 
because the respondent's special appearance was in 
sufficient to give the Virginia court jurisdiction. It 
held, however, that the petitioner’s application was one 
addressed to the discretion of the trial court and that its 
omission to consider the daughter’s marriage was a 
failure to exercise discretion. Accordingly, it reversed 
and remanded for further proceedings. On certiorari 
the decree was reversed by the Supreme Court, and 
remanded for further proceedings. Mr. Justice BuTLER 
delivered the opinion of the Court. 

In approaching the question involved, Mr. Justice 
BUTLER calls attention to the provisions of the full faith 
and credit clause and to Congressional legislation pro- 
viding for the authentication of state statutes and pro- 
ceedings and requiring that the same be given such 
faith and credit in every court of the United States 
as they have by law or usage in the courts of the states 
from which they were taken. He points out also that 
the Virginia court’s finding of bona fide residence was 








1002 


AMERICAN Bar ASSOCIATION JOURNAL 








binding upon the respondent, and that she was 
not in position to challenge that finding, since she 
appeared in the state court and by plea put this question 
at issue, but failed to support her plea. 

The Court also indicates its view that the domicil 
was adequate to support the decree and points out 
distinctions between the case under review and Had- 
dock v. Haddock supra. In this connection Mr. Jus- 
TICE BUTLER says: 

“Nor can it be said that the domicil was not adequate 
to support, in virtue of the rule of full faith and credit 
established by Congress, decree enforceable in the courts 
of the District of Columbia. Depending on the connection 
in which used, various meanings have been attributed to 
the phrase matrimonial domicil. . . . Definition, inclusive and 
exclusive, is not to be found; it need not be attempted 
here. It is enough to say that care should always be 
taken to determine upon the facts and circumstances of 
each case whether, in accordance with the general rule, 
it is the domicil of the husband. . . In this case, the wife 
has been adjudged by the decree a mensa et thoro, on 
which she relies, to have disrupted the marital relation. 
And by the decree of the Virginia court, the enforcement 
of which she opposes, she is adjudged to have persisted 
in desertion of petitioner for a period more than sufficient 
to entitle him under the laws of that State to dissolution 
of the bonds. . . While in that State litigating the question 
of his standing to sue, she chose not to answer charges 
of willful desertion. 

“This case differs essentially from Haddock v. Had- 
dock, supra, relied on by the lower court. There the 
husband, immediately after marriage in New York, fled 
to escape his marital obligations and never returned to 
discharge any of them. The wife remained in that State. 
He acquired domicil in Connecticut and there obtained 
absolute divorce. She did not appear in the Connecticut 
court for any purpose. There was no suggestion that 
she was at fault or did anything to disrupt the marital 
relation. In this case, there exists none of the reasons 
on which we held the New York court not bound by the 
full faith and credit clause to enforce in that State the 
husband’s Connecticut divorce. Petitioner frankly pre- 
sented to the Virginia court the grounds on which he 
scught release. He gave respondent actual notice of the 
suit. She appeared, specially as she maintains, and raised 
and tried the question whether he had standing to sue. 
In view of these facts, and of her conduct, adjudged 
repugnant to the marital relation, it would be unreasonable 
to hold that his domicil in Virginia was not sufficient to 
entitle him to obtain a divorce having the same force in 
the District as in that State.” 

Mr. Justice BuTLer also discussed briefly the re- 
spondent’s contention that her plea was special and 
interposed solely to challenge jurisdiction of the Vir- 
ginia court. The opinion states that if the plea alone 
did not amount to a general appearance, nevertheless 
the respondent’s conduct and participation in the litiga- 
tion showed that she submitted herself to the juris- 
diction of the Virginia court and became bound by its 
ruling that it had jurisdiction of the subject matter 
and of the parties. 

The case was argued by Mr. Joseph T. Sherier for 
the petitioner, and by Mr. Crandal Mackey for the 
respondent. 


Territories—Effect of Decisions of Territorial 
Courts on Questions of Local Law 

Upon a review of a decree or judgment of a territorial 

court by a circuit court of appeals the decisions of the 

highest court of the territory, as to questions of local law, 


should be given effect, unless such decisions are manifestly 
erroneous in their statement or application of the law. 


Waialua Agricultural Co. v. Christian et al. 83 
L. ed. Adv. Op. 42; 59 Sup. Ct. Rep. 21. 

This case involved a question as to legal prin- 
ciples to be applied in the Territory of Hawaii. The 
question arose in the suit of an incompetent to set 
aside a lease, a contract for maintenance, and a deed. 
The lease was made in 1905, the contract for mainte- 
nance in 1906, and the deed in 1910. These instruments 
all affected interests which the incompetent had in lands 
inherited from her father, one Holt. By successive 
conveyances the incompetent’s property, affected by 
these instruments and covered by the deed of 1910, 
became vested in the petitioner, Waialua Agricultural 
Company. The incompetent, Eliza Christian, was found 
to have been such at the time of the execution of the 
deed in 1910, though she was not actually adjudged 
to be incompetent until 1926. The trial court further 
found that the petitioner had no actual knowledge of 
the mental condition of the incompetent. The compli- 
cated factual situation is summed up as follows, by Mr. 
Justice Reep, who delivered the opinion of the Su- 
preme Court: 

“Eliza Christian was found or assumed to have been 
incompetent at the time of the execution of the lease of 
1905, the contract of 1906 and the deed of 1910. Waialua 
was not found to have known of this incompetency at the 
time it received any rights flowing from any of the instru 
ments. It was determined that the status quo was restored 
in so far as the deed was concerned by the repayment of 
the purchase price with interest and that the Holt land 
could be separated from the rest of the plantation © with 
proper adjustment for improvements.” 

To the facts found, the Supreme Court of Hawaii 
applied certain legal principles which it considered and 
declared to be the law of the Territory; held that a 
deed, lease or contract of an incompetent is voidable, 
if executed before a judicial determination of incom- 
petency; and awarded certain relief based upon the 
equities present. 

The Circuit Court of Appeals, while accepting the 
findings of fact, took issue with some of the legal con- 
clusions of the Territorial Court and directed a modi- 
fication of the decree. The difference in the views of 
the Territorial Court and the Circuit Court are thus 
explained by Mr. Justice REED: 

“While the Circuit Court of Appeals accepted the 
findings of fact in the trial and appellate courts of Hawaii, 
it took direct issue with some of the legal conclusions of 
the supreme court of the Territory and held as follows: 

“1, The general rule of law is that the deed, lease 
or indenture of an incompetent, executed prior to a judicial 
declaration to that effect, is void. ‘Relief against such 
a contract should not be granted, however, on proof of 
incompetency only.’ ‘So, in the case of a contract made 
by an incompetent, after proof of the incompetency, relief 
will be granted against the contract, or refused, depending 
upon the situation of the parties at the time relief is 
asked; in other words, the situation of the parties is the 
controlling factor.’ “This . . does not mean that the court 
should balance all equities of the parties, as was done by 
the trial court.’ “The rule as stated means that if the 
parties can be placed in statu quo, the relief will be 
granted.’ This rule was held applicable to Hawaii. 

“Apparently in reliance on this rule, the lower court 
determined relief should be granted against the lease as 
to the lessor, Eliza Christian, or against the contract or 
against both, if she were incompetent at the time of the 
execution. The territorial supreme court had denied relief 
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‘irrespective of the subject of status quo’ and of com- 
petency. 

“II. The construction of the contract of maintenance 
in 1906 is that the incompetent assigned to Mrs. Kentwell 
her rents, issues and profits under the lease of 1905 only; 
that later rents, issues and profits were retained. 

“III. The action of the territorial supreme court, in 
adjusting equities as to improvements by cross conveyances 
between the incompetent and the subsequent grantees, is 
incorrect. 

“ “Here, if the company is entitled to an allowance 
for improvements at all, it is entitled to an allowance of 
one-third of the enhanced value of the land, due solely 
to the addition of improvements since May 2, 1910. That 
amount may be made a lien against the land, or may be 
set-off against the rentals, if any, which are found due 
to the ward.’” 

On certiorari, the Supreme Court reversed the de- 
cree of the Circuit Court of Appeals and affirmed that 
of the Supreme Court of Hawaii. In reaching this 
conclusion the history of the status of the Territorial 
Court is summarized, and reference is made to the 
development of a body of law adaptable to the needs of 
the territory. Upon this background, the Supreme 
Court followed the underlying theory which led it to 
overrule Swift v. Tyson, 16 Pet. 1, in Erie R. R. v. 
Tompkins, 304 U. S. 64, and concluded that the views 
of the Territorial Court as to questions of local Terri- 
torial law must prevail. While the decisions of the 
Territorial Court on matters of local law are not to be 
accorded the full binding effect of state court decisions 
as required by Erie R. R. v. Tompkins, supra, they 
must be accepted by the Circuit Court, nevertheless. 
unless manifestly erroneous. In this connection Mr. 
Justice REep states: 

“While the determinations made by the territorial 
court upon the validity of instruments executed by incom- 
petents, the interpretation of the contract of an incom- 
petent, and the adjustments of equities concerning im- 
provements after cancellation of a conveyance, partake of 
general law, as well as of local law, we see no reason for 
not applying the rule as to local matters to these circum- 
stances. While the 36th section of the Judiciary Act is 
not applicable to territories, the arguments of policy in 
favor of having the state courts declare the law of the 
state are applicable to the question of whether or not 
territorial courts should declare the law of the territories 
with the least possible interference. It is true that under 
the appeal statute the lower court had complete power 
to reverse any ruling of the territorial court on law or 
fact but we are of the opinion that this power should be 
exercised only in cases of manifest error. The differen- 
tiations, implicit and explicit, in the opinions of the 
Supreme Court of Hawaii, as to the rules of law applicable 
to the proceedings to set aside the deed of 1910 and those 
applicable to similar proceedings as to the lease of 1905 
and the contract for maintenance of 1906, do not furnish 
occasion for reversal by the lower court. In so far as 
the decisions of the Supreme Court of Hawaii are in con- 
formity with the Constitution and applicable statutes of 
the United States and are not manifestly erroneous in their 
statement or application of governing principles, thev are 
to be accepted as stating the law of the Territory. Unless 
there is clear departure from ordinary legal principles, the 
preference of a federal court as to the correct rule of 
general or local law should not be imnosed upon Hawaii. 

“Decision of the Supreme Court of Hawait.—To adopt 
the legal principles applied by the territorial supreme court 
in these cases as rules of decision in that jurisdiction, or 
to construe instruments as it interpreted them, is not 
manifest error 

“Whatever may be the better rule as to the voidable- 
ness of the transfer documents of an incompetent. is not 
clearly wrong to select the one here chosen. 

“The construction of the contract of maintenance by 


the territorial court of last resort is likewise defensible 
The lower court, itself, said the assignment of rents due 
to the incompetent ‘by virtue of being . . . devisee under 
the will . . . during the term of the natural life of her’ the 
incompetent . . . might mean ‘that the ward assigned all 
rents including those to which she might be entitled under 
the lease to the company and any other lease.’ The minority 
opinion reached this conclusion. Although on consider- 
ation of the entire contract the majority reached a dif- 
ferent answer, the interpretation of the Supreme Court of 
Hawaii is not manifestly erroneous. Nor do we see any 
occasion to reexamine the interpretation that the deed of 
May 2, 1910 . . . conveyed the rents, issues and profits, 
assigned to Mrs. Kentwell. 

“The lower court considered it necessary to apply 
here the rule that the occupant of the land of another 
was entitled to be paid, as compensation for improvements, 
a sum equal to the amount by which the improvements 
increased the value of the property, not exceeding the 
cost. It is not always necessary so to penalize an innocent 
improver. If he is a tenant in common, partition may 
be made so as to set apart to him the portion improved. 
Under the circumstances here disclosed, the action of the 
Hawaiian court in awarding the Waialua the realty and 
improvements described in the decree need not be set 
aside.” 

The case was argued by Mr. M. C. Sloss for the 
petitioner, and by Mr. Herman Phleger for the re- 
spondent. 


Taxation—State Income Taxes—Double Taxation 
on Income from Trust 

Income received by a Virginia resident from trustees 
of a discretionary trust created in New York is subject to 
the Virginia tax on income, under the Fourteenth Amend- 
ment to the Constitution, notwithstanding that the trustees 
paid the New York income tax on the same income. 

Guaranty Trust Co. of New York v. Virginia. 83 
L. ed. Adv. Op. 33; 59 Sun. Ct. Rep. 1. 

A question was here involved as to the right of 
the Commonwealth of Virginia to levy a tax upon in- 
come received by the widow of Thomas F. Ryan from a 
trust fund created under his will, probated in New 
York. The trustees qualified there, and took over and 
kept the assets there. The amount payable to Mrs. Ryan 
as beneficiary was discretionary with the trustees. In 
both New York and Virginia the statutes imposing 
taxes on incomes from trusts are substantially alike, 
and require the trustees to report all income received 
and, where the trust is discretionary, to pay the tax 
upon the entire income. But, in the case of an ordi- 
nary trust, each beneficiary is assessed a tax upon the 
amount received by him. 

For the years in question New York levied taxes 
upon the entire amount of income from the Ryan trust. 
and Virginia, for the same years, assessed ordinary 
state income taxes against Mrs. Ryan on account of 
sums received by her from the trust fund. 

The petitioner, as executor of Mrs. Ryan’s will, 
sought to recover the taxes levied and collected in 
Virginia upon the ground that the Fourteenth Amend- 
ment protects against such taxation by two states on 
the same income. The Virginia courts sustained the 
tax. On certiorari the judgment was affirmed by the 
Supreme Court in an opinion by Mr. Justice McRey- 
NOLDS. In rejecting petitioner’s contention, he states: 

“The insistence is that the challenged assessment was 
upon the identical income already rightly taxed by New 
York; that under numerous decisions by us two or more 
states may not tax the same subject; this would amount to 
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double taxation and infringe the Due Process clause. 
(Citing cases). 

“Those cases go upon the theory that the taxing power 
of a state is restricted to her confines and may not be ex- 
ercised in respect of subjects beyond them. Here, the 
thing taxed was receipt of income within Virginia by a 
citizen residing there. The mere fact that another state 
lawfully taxed funds from which the payments were made 
did not necessarily destroy Virginia’s right to tax some- 
thing done within her borders. After much discussion the 
applicable doctrine was expounded and applied in Law- 
State Tax Commission, 286 U. S. 276, and New 


rence Vv. 
York ex rel. Cohn v. Graves, 300 U. S. 308. The attempt 
to draw a controlling distinction between them and the 


present cause, we think has not been successful.” 

The case was argued by Mr. James R. Caskie for 
petitioner, and by Mr. Abram P. Staples for the re 
spondent. 


Taxation—Estate Tax—Conveyance in Contempla- 
tion of Death 

In determining the gross estate of a decedent for pur- 
poses of the federal estate tax, the finding of the Board of 
Tax Appeals that a conveyance was not in contemplation of 
death is conclusive, if supported by substantial evidence. 

The Colorado National Bank of Denver et al. \ 
Commissioner of Internal Revenue, 83 L. ed. Adv. Op 
38: 59 Sup. Ct. Rep. 48 

This involved a 
determining the gross estate subject to the Estate Tax, 
the transferor in 


case question as to whether in 
a transfer of property was inade by 
contemplation of death 

In 1927, when the grantor was 80 years old and 
in good health, he made an irrevocable trust to the 
petitioner, Colorado National Bank, of securities to the 
amount of some $800,000, the deed providing that the 
income should be accumulated during the grantor’s life, 
and that after his death and during the life of his 
daughter so much thereof as she asked should be paid 
to her and the remainder added to principal. Upon 
the daughter’s death the corpus was to be distributed 
among her descendants. The grantor died in 1932 and 
his will, made in 1925, was duly probated. Under it 
some $900,000 worth of property passed. The Com 
missioner ruled that the 1927 trust was in contempla 
tion of death within the meaning of the statute, treated 
the property in the hands of the trustees as part of 
the gross estate and levied taxes accordingly. The 
foard of Tax Appeals reviewed the and held 
that the conveyance to the trustee was not in contem 
plation of death, under the statute as interpreted in 
United States v. Wells, 283 U. S. 102. The Circuit 
Court of Appeals reversed the ruling of the Board. On 


case 


certiorari the judgment of the circuit court was re 
versed and the action of the i 
opinion by Mr. Justice McReynolds 

The opinion cites the finding of the Board that the 
transfer was not in contemplation of death, and the 
judge in the Circuit Court of 


soard approved, in an 


view of the dissenting 
\ppeals that the transfer was to enable the transferor 
to speculate more actively in the stock market without 
fear of loss of that part of his fortune conveyed 

In view of the fact that the finding and conclu 
sion were supported by substantial evidence, Mr. Jus 
TICE McREyNoLps concludes that the ruling of the 
Board should be sustained. The reasoning in support 
of this view is stated in the following portion of the 
opinion : ah ia 

“There was evidence which the Board thought ade 
quate, and which we deem substantial, to support its con 
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clusion. Dominant purpose was a question of fact for de 
termination by the Board. 

“The court’s opinion seems to rest upon an erroneous 
interpretation of the term ‘in contemplation of death.’ The 
meaning of this was much discussed in United States v 
Wells, supra. We adhere to what was there said. The 
mere purpose to make provision for children after a donor's 
death is not enough conclusively to establish that action 
to that end was ‘in contemplation of death.’ Broadly speak 
ing, thoughtful men habitually act with regard to ultimate 
death but something more than this is required in order to 
show that a conveyance within the ambit of the 
statute. 

“Here, the Board having before it all the circum 
stances, including the, provisions of the will, concluded that 
they disclosed an effective motive not directly springing 
from apprehension of death. And as pointed out by the 
dissenting judge there was substantial basis for that view 
[ts action is in accord with principles accepted by us ir 
Shukert v. Allen, 273 U. S. 545, Reinecke v. Norther 
Trust Co., 278 U. S, 339, May v. Heiner, 281 U. S. 238. 
UcCormick v. Burnet, 283 U. S. 784, Becker v. St. Louis 
Union Trust Co, 296 VU. S. 48.” 

Mr. Justice Reep concurred on the ground that 
the Board was justified in concluding that the transfer 
was not made in contemplation of death and the Board 
did not find an effective motive in contemplation of 
death. 

Mr. Justice Back delivered a dissenting opinion 
in which he stated that the judgment of the Circuit 
Court of Appeals should have been affirmed because 
that court correctly decided that the Board of Tax Ap 
peals had no substantial evidence to justify its ultimate 
erroneous determination of the mixed question of law 
and fact involved here. 

The case was argued by Mr. Morrison Shafroth 
for petitioners, and by Mr. Carlton Fox for respondent 


comes 


Taxation—Income Tax—Deductions from Gross 
Income—Brokerage Commissions 

Brokerage commissions paid upon purchase of securi- 
ties are not allowable as deductions from gross income, in 
computing taxable income, under Section 23(d) of the Reve- 
nue Act of 1932. 

Helvering vs. Winmill, 83 
59 Sup. Ct. Rep. 45 

Here the Court had the question whether respon 
dent was legally entitled to deduct from his gross in 
come brokerage commissions paid and incurred in pur 
chasing securities during the year 1932. Section 23 (a) 
of the Revenue Act of 1932 allows as deductions “All 
the ordinary and necessary expenses paid or incurred 
during the taxable year in carrying on any trade or 
business, including a reasonable allowance for salaries 
or other compensation for personal services actuall) 
rendered; . . .” Respondent claimed that he was en 
gaged in the securities business and that under the 
provision cited the brokerage commissions were de 
ductible as compensation for personal services actually 
rendered, within the meaning of the quoted provision 

The Government insisted that the brokerage com 
were expenditures properly chargeable to 
capital account, constituting a part of the cost of the 
securities serving only to 
loss on sales of stock under Sections 111 and 

The Commissioner and the Board of Tax Appeal; 
ruled against the respondent, but the Circuit Court ol 
\oneals reversed, holding the commissions deductible 
if the respondent was engaged in the business of buy 
ing and selling securities. Tt remanded the cause for 
a finding as to this point. On certiorari the Supreme 
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Court reversed the judgment, in an opinion by Mr. 
Justice BLack. 

After reference to Article 282, Treasury Regula- 
tions 77, providing that “Commissions paid in purchas- 
ing securities are a part of the cost price of such se- 
curities,”” and the fact that a similar interpretaton has 
prevailed under the regulations since 1916, the conclu- 
sion is reached that the brokerage commissions are not 
deductible from income. With respect to this 
the Court states: 


gross 


“The brokers’ purchase commissions here constituted a 
part of the acquisition cost of the securities involved, and 
are not allowable to the taxpayer as a deduction from gross 
income, has—by Section 23(r)—limited this taxpayer’s al- 
lowable deduction. He has a right to a deduction ‘only to 
the extent of ... gains ffom sales or exchanges of 
stocks and bonds’ as therein provided. The fact—if it be a 
fact—that respondent was engaged in the business of buy- 
ing and selling securities does not entitle him to take a 
deduction contrary to this provision.” 

The case was argued by Mr. 
petitioner, and by Mr. Thomas M. 
spondent. 


Arnold Raum for 
Wilkins for re- 


Trade Names—Unfair Competition in Use of Trade 
Name After Expiration of Patent on Product 
Upon the expiration of patents on an article of com- 

merce, a trade name of the article which is generic and 
fairly descriptive of the article passes into the public do- 
main with the product itself. Fair competition in the use 
of such trade name does not impose upon a competitor an 
obligation to insure that every purchaser will know such 
competitor to be the maker, but rather to use every reason- 
able means to prevent confusion. 

Kelloaa Co. vs. National Biscuit 
Adv. Op. 95; 59 Sup. Ct. Rep. 109 

This case involves questions as to whether the 
petitioner, Kellogg Company, is engaged in unfair com- 
petition in the manufacture and sale of shredded wheat. 
The competition was alleged to be unfair largely be- 
cause the Kellogg Company uses the name “Shredded 
Wheat” and produces its biscuits in pillow shaped 
form. 

Shredded wheat was introduced in 1893, and was 
later patented under a basic patent which expired in 
1912. The article became a commercial success in 
1901. In 1908 the name of the company making it was 
changed to “The Shredded Wheat Company.” In 1930 
its business and goodwill were acquired by the respon- 
dent, National Biscuit Company. 

The Kellogg Company has been manufacturing 
breakfast foods since 1905. At various periods it also 
manufactured shredded wheat, by a somewhat differ- 
ent method from that used by the respondent. In 1932 
the suit under review was brought charging the Kel- 
logg Company with unfair competition. The District 
Court dismissed the bill, holding that the name 
“Shredded Wheat” is a term describing the product 
of both petitioner and respondent; that no passing off 
or deception was practiced; and that upon expiration 
of the Perky patent under which the product was pro- 
duced the name passed into the public domain. The 
Circuit Court affirmed; but later, in 1937, that court 
vacated its own decree and reversed the decree of the 
District Court directing the latter to enjoin the peti- 
tioner from the use of the name “Shredded Wheat” 
as its trade name and from manufacturing the product 
in the form and shape of the respondent’s biscuit, in 
It described the trademark 


Co. 83 L. ed. 


yiolation of its trademark 


as “consisting of a dish, containing two biscuits sub- 
merged in milk.” After further proceedings had for 
the purpose of clarifying the decree, the Circuit Court 
finally instructed the District Court to enjoin the Kel- 
logg Company, as follows: 

“(1) from the use of the name ‘Shredded Wheat’ as 
its trade name, (2) from advertising or offering for sale 
its product in the form and shape of plaintiff’s biscuit, and 
(3) from doing either.” 

To review the matter, the Supreme Court granted 
certiorari and, in an opinion by Mr. Justice Bran- 
DEIS, reversed the decree with directions to dismiss the 
bill. 

The opinion, in stating the questions involved and 
the contentions of the parties, points out that the re- 
spondent conceded that it did not possess the exclu- 
sive right to make shredded wheat, but claimed the ex- 
clusive right to the trade name, “Shredded Wheat,” 
and the exclusive right to make shredded wheat bis- 
cuits in pillow shaped form. It contended that the 
petitioner, by using the name and shape, and other- 
wise, was attempting to pass off the Kellogg product 
for that of the petitioner. The Kellogg Company de- 
nied that the National Biscuit Company was entitled 
to the exclusive use of the name or the pillow shape, 
denied any passing off, and maintained that it had at 
tempted to distinguish its product from that of the re- 
spondent and that in honestly competing for a part of 
the market it was exercising the common right fairl) 
to produce and sell an article not protected by patent 

In dealing with the contentions of the parties Mr. 
Justice BRANDEIS states: 

“Since during the life of the patents ‘Shredded Wheat’ 
was the general designation of the patented product, there 
passed to the public upon the expiration of the patent, not 
only the right to make the article as it was made during the 
patent period, but also the right to apply thereto the name 
by which it had become known.” 

The respondent contended further that it had the 
exclusive right to the name “Shredded Wheat” because 
the term had acquired the secondary meaning of 
“shredded wheat made at Niagara Falls’’ by its pre 
decessor. In rejecting this contention, the opinion 
states : 

“It must show that the primary significance of the 
term in the minds of the consuming public is not the prod- 
uct but the producer. This it has not done. The showing 
which it has made does not entitle it to the exclusive use 
of the term shredded wheat but merely entitles it to re 
quire that the defendant use reasonable care to inform the 
public of the source of its product.” 

The opinion then discusses the question of the re 
snondent’s claim that it has the exclusive right to sell! 
the biscuits in pillow shaped form. Concerning this, 
Mr. Justice BRANDEIS says: 

“Where an article may be manufactured by all. a par- 
ticular manufacturer can no more assert exclusive rights 
in a form in which the public has become accustomed to 
see the article and which, in the minds of the public. is 
primarily associated with the article rather than a particu- 
lar producer, than it can in the case of a name with simi 
lar connections in the public mind. Kellogg Company 
was free to use the pillow-shaped form, subject only to the 
obligation to identify its product lest it be mistaken for 
that of the plaintiff.” 

Attention is then turned to the question whether. 
in exercising this right to use the name “Shredded 
Wheat” and the pillow shaped biscuit, the Kellogg 
Company was doing so fairly. Fairness of the peti 
tioner’s competition is stated to turn upon whether 
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its activity is done in a manner which distinguishes 
the Kellogg products from those of the respondent. 
To determine this question the opinion reviews the find- 
ings which showed the efforts of the Kellogg Com- 
pany to distinguish its product from the respondent’s 
biscuits. It is observed that while both companies sell 
their biscuits in cartons, the standard Kellogg carton 
contains 15 biscuits, the respondent’s 12, that the Kel- 
logg cartons are distinctive in that they do not resem- 
ble the respondent’s packages either in size, form or 
color and that there is a striking difference in the la- 
bels. The Kellogg cartons bear in bold script “Kel- 
logg Whole Wheat Biscuit” or “Kellogg Shredded 
Whole Wheat Biscuit” so sized and spaced as to em- 
phasize that the article is a Kellogg product. It is 
noted also that while some of the cartons bear a pic- 
ture of two shredded wheat biscuits in a bowl of milk, 
similar to one of the respondent’s registered trade- 
marks, the name Kellogg is so prominent as to mini- 
mize the possibility of confusion. The opinion also 
cites findings that some eating places serve biscuits 
not in cartons, but that as against this the difference in 
size and appearance between the two articles would 
prevent deception in the mind of anyone familiar with 
the respondent’s product. Moreover, it is observed 
that the field in which deception on this ground could 
be practiced is negligibly small as only 2'%4% of the 
Kellogg biscuits are sold to hotels, restaurants and 
lunchrooms and of that small percentage 98%, in turn, 
are sold in individual cartons clearly marked “Kellogg.” 
In view of these findings, the Court states its conclu- 
sion that the Kellogg Company is not passing off its 
article as the respondent’s product, is practicing no 
deception and has taken every reasonable precaution 
to prevent confusion with the respondent’s product. 
The Court’s conclusion on this point is stated as fol- 
lows in the opinion: 

“The obligation resting upon Kellogg Company is not 
to insure that every purchaser will know it to be the maker 
but to use every reasonable means to prevent confusion. 

“Tt is urged that all possibility of deception or con- 
fusion would be removed if Kellogg Company should re- 
frain from using the name ‘Shredded Wheat’ and adopt 
some form other than the pillow-shape. But the name and 
form are integral parts of the goodwill of the article. To 
share fullv in the goodwill, it must use the name and the 
pillow-shape. And in the goodwill Kellogg Company is as 
free to share as the plaintiff. Moreover, the pillow- 
shape must be used for another reason. The evidence is 
persuasive that this form is functional—that the cost of 
the biscuit would be increased and its high quality less- 
ened if some other form were substituted for the pillow- 
shape. 

“Kellogg Company is undoubtedly sharing in the good- 
will of the article known as ‘Shredded Wheat:’ and thus 
is sharing in a market which was created by the skill and 
judgment of plaintiff's and has been widely 
extended by vast expenditures in advertising persistently 
made. But that is not unfair. Sharing in the goodwill 
of an article unprotected by patent or trade-mark is the 
exercise of a right possessed by all—and in the free exer- 
cise of which the consuming public is deeply interested. 
There is no evidence of passing off or deception on the 
part of the Kellogg Company; and it has taken everv rea- 
sonable precaution to prevent confusion or the practice of 
deception in the sale of its product.” 

A question as to the violation of the respondent’s 
trademark, embracing two biscuits of shredded wheat 
in a bowl of milk, was not passed upon, for the reasor 
that it was not before the Court, since the respondent 
had not petitioned the Court for certiorari. 


Mr. Justice McReynotps and Mr. JusTIcEe 


nredeces sor 


BuTLer were of the opinion that the decree of the Cir- 
cuit Court should have been affirmed, since it seemed 
clear to them that the Kellogg Company is fraudu 
lently seeking to appropriate the benefits of a goodwill 
built up at great cost to the respondent and its prede- 
cessors, 

In a footnote Mr. Justice BRANDpE!Is observes that 
the law of the case, under Erie R. R. vs. Tompkins, 
is the law of New York but that both sides relied al- 
most exclusively on Federal precedents and no claim 
had been made that the local law was different from 
the general law on the subject. 

The case was argued by Mr. Thomas D. Thacher 


for petitioner, and by Mr. David A. Reed for re- 
spondent. 
Summaries 


State Statutes—Due Process—Procedure—Motions 
to Dismiss 

The Polk Co., et al. vs. Glover, et al. 83 Adv. 
Op. 73; Sup. Ct. Rep. 15. [ No. 29, decided November 
7, 1938.) 

Appeal from a district court judg 
for failure to state a cause of action, a complaint which 
attacked the constitutionality under the commerce, due 
process and equal protection clauses of the Federal 
Constitution of a Florida statute requiring that citrus 
products grown and canned in that state carry the label 
“made in Florida” and that containers of these prod- 
ucts be embossed with the word “Florida.” The dis- 
trict court received affidavits in support of the conten- 
tions of both parties and then dismissed the complaint 
on the ground that no sufficient facts had been shown 
by affidavits or otherwise to overcome the findings of 
fact made by the state legislature in the preamble to 
the statute. 

The Supreme Court’s per curiam opinion holds 
that on a motion to dismiss, under Equity Rule 29, the 
facts are admitted, as on a demurer, that affidavits or 
other evidence may not be considered that the facts 
alleged in the complaint were sufficient to entitle 
plaintiff to prove his case and be heard in due course 
upon the issues raised by the pleadings The opinion 
emphasized the principle that the essential facts should 
be determined before passing upon grave constitutional 
questions. The decree was reversed and the case re 
manded. 

Mr. Justice Biack dissented. He regards the 
allegations of the complaint insufficient to invalidate 
the Florida statute, even according to the presently 
prevailing interpretation of the due process clause. 

The case was argued on October 20, 1938, by Mr. 
H. Thomas Austern and Mr. John B. Sutton for ap- 
pellants and by Mr. William C. Pierce and Mr. John L. 
Graham for the appellees. 


ment dismissing 


Taxation—Bankhead Cotton Act—Proper Party 
Plaintiff in Suit Against Collector 

Vidal, Collector of Internal 

Rep. 41. [No. 


Stahmann, et al. v. 
Revenue. 83 Adv. Op. 29: 59 Sup. Ct 
12, decided November 7, 1938.] 

Certiorari involving a cotton producer’s standing 
to maintain an action against the collector to recover 
taxes paid by him on cotton produced in excess of the 
juotas fixed under the Bankhead Cotton Act (48 Stat. 
598, repealed 49 Stat. 1106). Here, in accordance with 
the Act, the tax was levied upon the ginner who re- 
fused to release the cotton to the producer until he 
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paid the tax. The collector urged tuat, since the tax 
was levied upon the ginner, the producer, in paying it, 
was a volunteer without standing to sue for its re- 
covery. 

The Court’s opinion by Mr. Justice Rosperts 
holds that the producer has standing to maintain the 
action, since, although levied upon the ginner, yet 
under the scheme of the Act, the tax was intended to 
fall upon the producer ; and the assessment against the 
ginner was intended merely to immobilize the cotton 
so that the producer would pay it. Thus, viewed, the 
producer was deemed not to be a volunteer since he 
paid the tax under duress of goods. 

Mr. Justice Reep took no part in the case. 

The case was argued on October 12, 13, 1938, by 
Mr. Thornton Hardie for petitioners and by Mr. As- 
sistant Solicitor General Bell for the respondent. 

Federal Income Tax—Taxable Gain 

Davidson Commissioner of Internal Revenue. 
83 Adv. Op. 21: 59 Sup. Ct. Rep. 43. | No. 18, de 
cided November 7, 1938.] 

Certiorari involving the method by which taxable 
gain for income tax purposes is to be computed when 
certain shares of stock were sold by a broker contrary 
to the vendor’s instruction because of the mistaken de- 
livery of that stock to the broker by the bank which 
held it for the vendor instead of like stock purchased 
later at a higher price which the vendor had instructed 
the bank to deliver to the broker for the sale. 

The Court’s opinion by Mr. Justice Butter holds 
that the purchase price of the stock actually sold, not 
that of the stock which the purchaser intended to sell, 
must be used for computing the taxable gain. It re- 
jects the taxpayer’s contention that the certificates used 
to complete the sale did not cover the shares sold, on 
the ground that although the vendor’s order to the 
broker adequately designated the shares to be sold, yet 
they were not the shares actually sold, and an inten- 
tion to sell cannot be held to constitute sale, since the 
intention may be changed before the sale is finally con- 
summated. 

The case was argued on October 14, 1938, by Mr. 
Edward J. Svoboda for the petitioner and by Mr. Ed- 
ward J. Ennis for respondent. 


Federal Employers’ Liability Act—Assumption of 
Risk 

Great Northern Ry. Co., et al. v. Leonidas. 83 
Adv. Op. 81; 59 Sup. Ct. Rep. 51. [No. 8, decided 
November 7, 1938.] 

Certiorari to review a state court holding, that the 
defense of assumption of risk was not available under 
the Federal Employers’ Liability Act because of the 
provision in that act (U. S. C. Title 45, § 54) that the 
employee shall not be held to have assumed the risk 
in any case where the violation by the common carrier 
of any statute enacted for the safety of employees con- 
tributed to the injury of the employee. The state court 
held that the Federal Employers’ Liability Act itself 
fell within the category of statutes for the safety of 
employees and hence that the defense was barred. 

The Supreme Court’s per curiam opinion holds 
that this was error, since § 54 relates only to statutes 
subjecting carriers in interstate commerce to particular 
obligations for the safety of their employees. 

The state court had further ruled that upon the 
evidence, the question of assumption of risk was for 
the jury, and on this ground the Supreme Court sus- 


tained the state judgment for the plaintiff despite the 
erroneous ruling on the availability of the defense. 

Two petitioners were involved in the case, the 
Great Northern. Railway Company and George Pappas 
individually. As to the former the judgment was af- 
firmed, and as to the latter the writ of certiorari was 
dismissed for want of proper presentation of the Fed- 
eral question. 

Mr. Justice BLaAck stated that he believed the 
writ should have been dismissed as to both petitioners. 

The case was argued on October 11, 1938, by 
Mr. William L. Clift for petitioners and by Mr. Hugh 
R. Adair for respondent. 


Patents—Combination Claims 

Schriber-Schroth Co. v. Cleveland Trust Co., 
Chrysler Corp; Aberdeen Motor Supply Co. v. Same; 
and F. E. Rowe Sales Co. v. Same. 83 Adv. Op. 66; 
59 Sup. Ct. Rep. 8. [Nos. 3, 4, and 5, decided No- 
vember 7, 1938.] 

Certiorari to review holdings that Gulick patent 
No. 1,815,733 as amended and Maynard patent No. 
1,655,968 both relating to pistons employed in internal 
combustion engines were valid and infringed in so far 
as they covered an element based upon the use of 
flexible webs designed to minimize the metallic ex- 
pansion resulting from high temperatures developed in 
the engine and to avoid the effects of such expansion. 

The Court’s opinion by Mr. Justice SToneE re- 
views the properties of the combination and of the ele- 
ment in dispute, the prior art, and the wording of the 
applications, in detail, and holds that as to the element 
here in dispute, claims of both patents are invalid since 
the original applications for neither of them conformed 
to the statutory requirement (R. S. § 4888) that the 
application for a patent must describe the invention 
in such full, clear, concise and exact terms as to en- 
able any person skilled in the art to construct and use 
the device. The Court finds that the amendment to 
the Gulick application, because of which it was con- 
tended that the description of the combination was 
clarified so as to include the element in question, was 
new matter beyond the scope of the device described 
in the application filed and was, therefore, ineffective 
to extend the combination to include the omitted ele- 
ment. 

Mr. Justice Roperts took no part in the case. 

The case was argued on October 18th and 19%h, 
1938, by Mr. Thomas G. Haight and Mr. John H. 
Bruninga for petitioners and by Mr. F. O. Richey 
and Mr. Arthur C. Denison for respondents. 


World War Veterans’ Act—Allowance of Attor- 
ney’s Fees 

Hines v. Lowrey. 83 Adv. Op. 62; 59 Sup. Ct. 
Rep. 31. [No. 24, decided November 7, 1938.] 

Certiorari to review a judgment of a state court 
of New York allowing an attorney’s fee of $1,500 for 
services rendered in establishing a claim against the 
Government in excess of $10,000 on a War Risk In- 
surance contract. 

The Administrator of Veterans’ Affairs opposed 
the allowance of the claim as in violation of Section 
500 of the World War Veterans’ Act which limits to 
$10 the fee allowable for assisting in the preparation 
and execution of an application to the Veterans Bu- 
reau. The payment ultimately made by the Govern- 
ment on the claim was made without litigation, judi- 








cial decree, or judgment so that the case did not come 
within the statutory provision permitting a court ren 
dering the decision to allow the veteran’s attorney a 
fee not in excess of ten per cent of the amount re 
covered. 


Mr. Justice Brack delivered the opinion of the 
Court, and stated that it was assumed that valuable 
services were rendered by the attorney. But after a 


review of the legislative history of the statute, how 
ever, the conclusion was reached that Section 500 of 
the Act governs, and that it prohibits the allowance 
and payment of a fee in excess of $10 in the absence 
of a judgment or decree. The judgment of the New 
York Court was reversed. 

The case was argued on October 19, 1938, by Mr 
Edward E. Odom for petitioner, and by Mr. William 
Dike Reed for the respondent. 


Practice—Certiorari—Costs on Dismissal of Writ 

Texas Consolidated Theatres Inc. v. Pittman 
8&3 Adv. Op. 82; 59 Sup. Ct. Rep. 40. | No. 26, decided 
Nov. 7, 1938.] 

Respondent had recovered judgment for injuries 
sustained by his wife. Appeal taken to Circuit Court 
of Appeals, argued and taken under advisement 
Thereafter the parties stipulated for settlement on pay 
ment of a sum less than the judgment that the judg 
ment should be reversed and judgment entered in the 
District Court for costs only, but the Court of Appeals 
affirmed. Thereafter the petitioner sought a rehear- 
ing alleging that the court had been informed of the 
compromise and stipulation. The rehearing was de 
nied. The Supreme Court granted certiorari 

When the case called for argument in the 
Supreme Court respondent did not appear. Petitioner 
made a showing that since the issuance of the writ, an 
order upon hearing had been entered in the District 
Court satisfying and discharging the judgment; that 
the respondent had excepted to the order and gave 
notice of an appeal but had not prosecuted the appeal 
It suggested that the costs of the proceedings be taxed 


was 


against it. Accordingly the writ was dismissed with 
costs against petitioner 
The case submitted on Oct. 19, 1938 by Mr. W 


B. Handley for petitioner, no appearance for respondent 


Bankruptcy—Summary Proceedings — Jurisdiction 
of District Court 

Harris ct al. v. Avery Brundage Co. et al. 83 Ads 

Q)p. : 59 Sup. Ct. Rep No. 53, decided Novem 


her 21, 1938. ] 


! 

Certiorari involving the question of the jurisdic 
tion of a district court acting as a court of bankruptcy 
in an involuntary proceeding, to order disposition of 
funds held in escrow by agents of the bankrupt on sum 
mary proceedings under the act. Before institution of 
bankruptcy proceedings the fund in question had been 
deposited in a bank to secure payment of possible state 
tax liability under a contract whereby the bankrupt was 
to seek the exemption of the Brundage Company from 
certain Illinois State taxes. The funds were controlled 
by petitioners, one of whom. had been retained by the 
bankrupt to prosecute the claimed exemption. The 
bankrupt was unsuccessful in its efforts to secure the 
tax exemptions and thereupon the involuntary petition 
was filed. The Brundage Company then instituted 
summary proceedings in the bankruptcy proceeding for 
disposition of the fund Petitioners challenged the 


bankruptcy court’s jurisdiction to order disposition. 
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The Court’s opinion by Mr. Justic: 
tains the district court’s jurisdiction. It 
district court’s finding that petitioners held the fund as 
agents for the bankrupt and finds that they asserted no 
adverse interest in themselves to the fund and had by 
their conduct in the case consented to the court’s dis 
position of it. The opinion notes that the right to have 
the issues tried by a plenary suit is procedural and can 
be waived by the parties. 

The case was argued on November &, 1938, by 
Mr. Benjamin F. J. Odell and Mr. Kenart M 
for petitioners and by Mr. Sigmund W. David for re 
spondents. 


Rahn 


Patents—License Restrictions on Use After Sale 
by Licensee 

General Talking Pictures Corp. 7 
tric Co., Ine. et al. 83 Adv. Op > 39 Sup. ' 
Rep. | No. 1 November 21, 1938. ] 

Certiorari involving suits for infringement of pat 
ents for inventions in vacuum tube amplifiers used (1) 
in commercial sound recording and reproducing and 
(2) in radio broadcast, amateur and experimental r 
ception. The case was before the Court on rehearing 
following a prior holding (304 U. S. 175) that the 
patents were valid and infringed (summary of priot 
opinion printed 24 A. B. A. J. 573, July, 1938 
questions involving (1) the validity of license restric 
tions on use of a device manufactured and under patent 
after sale in the ordinary trade, and (2) 
the enforceability against ordinary purchasers of licens« 
attached to a device by notice,”’ 
were present for decision. 

The license under which the amplifiers were manu 
factured contained a restriction that 
they should be manufactured and sold by the licensee 
only for radio amateur, experimental and 
reception. The licensee knowing that 
tended to preclude manufacture and sale for commer 
cial purposes, sold the amplifiers to the petitioner for 
use in theatres as talking picture equipment and _ the 
petitioner purchased them knowing that the manufac 
turer was not licensed to make and sell them for that 
use, 
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channels of 
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which provided 
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The Court’s opinion by Mr. Justice BranpeIs 
concludes that neither question need be answered he 
cause both were based on assumptions not supported by 
the evidence. It finds that the restrictive license was 
valid and the conditions which it imposed were rea 
sonably within the reward to which the patentee is 
entitled by his patent. From this premise the opinion 
‘oncludes that the effect of sale outside of the 
the license was as if no license had been granted to the 
manufacturer and since the purchaser knew of the 
license restrictions, it is in no better position than the 
manufacturer and is liable for the use of. the device 
without license. The opinion expressly leaves open 
both the question of the extent of the rights of the 
parties if the amplifier had been manufactured “under 
the patent” and “had passed into the hands of a pur 
chaser in the ordinary channels of trade.”’ and the 
question of the effect of a “license notice” purporting 
to restrict the use of an article lawfully sold 

Mr. Justice Roserts took no part in the case 

Mr. Justice Brack dissented in an opinion in 
which Mr. Justice REED joined 

The case was argued on October 19th and 20th 
1938, by Mr. Samuel FE. Darby. Tr. and Mr. Ephraim 
Berliner for petitioner and by Mr. Merrell E. Clark 
for respondents. 
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A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 


of Interesting and Significant Contributions Appearing in the Current Legal Periodicals 





Among Recent Books 


HE ADMINISTRATIVE PROCESS by James 
M. Landis, 1938. New Haven: Yale University 
Press. 


This book on the, administrative process consists of 
the Storrs Lectures delivered by James M. Landis, Dean 
of the Harvard Law School. It deals ably and clearly, 
though with some bias in favour of the administrative 
process, with a problem which is common both to the 
United States and England. That problem is how to 
combine the need for increased and intelligent govern- 
mental regulation with the maintenance of the two secu- 
rities for the supremacy of the law—the power of the 
courts to pass upon the legality of governmental acts, 
and their power to adjudicate upon disputes between 
the government and the citizen. Both Dean Landis 
and the Ministers Powers Committee in England, which 
issued its report in 1932, have proved the necessity 
for the wide powers which modern legislation gives to 
administrative officials and departments. The rise of 
industrialism, the rise of humanitarianism, and the rise 
of democracy, put an end to the old laissez faire doc- 
trines of the classical political economists ; and demon- 
strated “the existence of a growing need for vesting 
in a public authority supervision over the economic 
integrity of industries and their normal development.” 
This of course meant a great increase in the number 
of officials and departments of the administrative gov- 
ernment, and a demand for increased efficiency. But, 
as the sphere of administration extended over differ- 
ent departments, it became clear that it was increas- 
ingly impossible to keep the provinces of administra- 
tion distinct from the provinces of legislature and ju- 
dicature. If a department was to enforce a policy it 
must have power to make regulations, and it must have 
power to enforce those regulations. Enforcement could 
not be left to the initiation of a person aggrieved. He 
might be financially unable to take proceedings; and, 
if he was able to take proceedings and did so, a court 
would often be unable to come to a satisfactory deci- 
sion because it would not have before it a clear view 
of the policy which the regulations were designed to 
carry out. For the success of the administrative proc- 
ess “it is imperative that controversies be decided as 
‘rightly’ as possible, independently of the formal rec- 
ord the parties themselves produce. The ultimate test 
of the administrative [process] is the policy that it 
formulates: not the fairness as between the parties of 
the disposition of a controversy on a record of their 
own making.” These are the reasons why administra- 
tive powers both legislative and judicial have, both in 
England and the United States. been given with in 
creasing frequency to administrative officials and bodies 

It has been more difficult to introduce and extend 
these administrative powers in the United States than 
in England. The organs of government are more sep- 
arate, their powers are more strictly defined, and the 


courts have a stronger position. It would seem that 


what are known as the “Henry VIII clauses,” which 
give power to modify a statute by regulation, are legally 
impossible in the United States; and it would seem 
that stricter control is exercised over the judicial pow- 
ers entrusted to administrative bodies. It would seem, 
from what Dean Landis tells us at pp. 141-2, that the 
decision in the English case of Local Government Board 
v. Arlidge {|1915] A. C. 124 would have been approved 
only by a minority of the Supreme Court of the United 
States. But, essentially, the differences in the points 
of view of those who welcome extensions of the admin- 
istrative process and those who oppose them in the 
name of the supremacy of the law, are the same in Eng- 
land as they are in the United States. The bureau- 
crat who is out to put through and enforce a policy has 
little patience with opposition—the courts, he thinks, 
are staffed by men who represent obsolete prejudices 
and policies, and a little injustice to individuals is noth- 
ing in the scale against the enormous benefits which 
the carryng out of the official policy will bring. On 
the other hand, the lawyer is too apt to think that 
modes of legislating or administering justice which dif- 
fer from his own can never do justice, to be uncon 
scious of the fact that the necessary limitations of the 
judicial process make it unfit to decide cases which in 
volve expert knowledge, and to fail to appreciate the 
need for a consistent administrative policy. The ad 
ministrator mistrusts the claim of the law to possess 
what Dean Landis calls “Delphic powers,” and is sus- 
picious of its attachment to “deep and mysterious prin 
ciples of justice which none but itself can grasp.” The 
lawyer mistrusts tribunals which sometimes seem to 
act as judge and prosecutor, and he emphasizes the 
danger of “the assumption of arbitrary powers” which 
seem to him to portend the advent of autocracy. 

soth sides to the controversy should make some 
concessions. On the one hand, the tendency to en 
trust the judicial powers of administrative departments 
to separate bodies within those departments should he 
emphasized, and their judicial aspects should be «'” 
veloped by public hearings and reasoned decisions. On 
the other hand, the courts must recognise that there 
are numerous cases which can be better dealt with by 
a procedure which is more simple, and by bodies with 
more knowledge of the real meaning of the facts at 
issue. On the one hand, since the Legislature has 
neither the time nor the capacity to include in their 
statutes all the detailed rules which are necessary to 
the efficient working of those statutes, the lawyer should 
recognise that power must be given to the administra 
tive body which has the time and the capacity, to settle 
these matters by regulation. On the other hand, the 
administrator should recognise that an administrative 
bodv ought not to be given power to alter fundamental 
legal principles, because, if that were allowed, the su 
premacy of the law and the security for impartial jus- 
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tice in accordance with the law would soon disappear. 
Dean Landis thinks that in “expertness” we should find 
the principle which should divide the sphere of the ad- 
ministrative process from that of the judicial process 
“our desire to have courts determine questions of law 
is related to a belief in their possession of expertness 
with regard to such questions.” That is to some extent 
true—but it is not wholly true. That beliet is due 
even more to the belief in the impartiality in the work- 
ing of the judicial process, and in its complete eman- 
cipation from all risk of political pressure, which can- 
not always be felt as to the working of the adminis- 
trative process. What Lord Sankey (then Lord Chan- 
cellor) said in 1929 is, I think, as true for the United 
States as for England: “Amid the cross currents and 
shifting sands of public life the Law is like a great rock 
upon which a man may set his feet and be safe, while 
the inevitable inequalities in private life are not so 
dangerous in a country where every citizen knows that 
in the Law Courts, at any rate, he can get justice.” 
All Souls College, W. S. HotpswortH 
Oxford, England 


Exposé du Droit International Privé Américain, 
Présenté en forme de Code par Il’ American Law Insti- 
tute. (Restatement of The Law of Conflict of Laws) 
traduit (from English into French), et annoté par 
Pierre Wigny, Agrégé en Droit de l'Université de 
Liége et W. J. Brockelbank, Professeur a |’Université 
de Lawrence, sous la Direction de J-P. Niboyet, Pro- 
fesseur a la Faculté de Droit de Paris: Librairie du 
Recueil Sirey, Paris, 1938. Pp. 636 

This is the French translation of the American 
Law Institute’s Restatement of the Conflict of Laws, 
and was published under the authority and patronage 
of the American Law Institute, and under the patron- 
age of the Institute of Comparative Law of the Uni 
versity of Paris. Its first interest to the American bar 
is in the fact that French scholars have recognized the 
value of having the work of American scholars on the 
subject made accessible to the French bar; while its 
second interest to us is the importance to the French 
which the French sponsor, Monsieur Niboyet, places 
upon the subject matter of the work itself. He says: 

“We present today to the [French] public the 
translation of the first of these Restatements. that of 
the Conflict of Laws, and we attach to its diffusion in 
France a very particular interest. It is not only to 
make known the state of the law of the United States 

It is also. and especially, to show the very close 
historical ties which unite it to ours. In fact, it is from 
France that there sprang the doctrine of the conflict 
of laws well established in the United States today. . . 
Tt is at the foundation of the solution of conflicts, the 
basic conception, both political and practical, of the 
territory. It proclaims especially, and it asserts before 
everything, respect for interests which in every 
country appear necessary to legal commercial relations. 
In France, on the contrary, in the 19th Century, we 
have forgotten our origins, and casting ourselves vio- 
lently toward ideologies which have lost their foothold, 
we have erected a pedestal for foreign law, pushed the 
cult so far and so high that we have gone too far astrav 
to recover easily our way. . .. We have followed ideas 
of universalism, toward some great international system 
of law. . . . The American law, by its firm territorial 
ism, shows us what every great democracy which does 
not forget itself knows that is to say independence. 
The presentation of the American Restatement to the 
French public is then an excellent opportunity to show 


it, as in a mirror, the system which ought still to be 
that of France, but which above all could become so 
anew.” 

So much in appreciation of our t 
toriality of law. The translators, however, say further 
on [Introduction. Sec. 9]: “To what criterion do the 
American jurists recur to solve the conflicts of laws 
and jurisdictions [jurisdictions]? At least in the ver- 
sion which the Restatement gives of Amercian interna- 
tional private law, the fundamental principle is that of 
territoriality. Jurisdiction [compétence] in interna- 
tional private law delimits the power to create rights 
which will be recognized abroad. Under the terri- 
torial theory this international authority of a state ex- 
tends to all the persons and things which are found in 
the country and to all the acts which occur there.” 
“The territorial criterion is ordinarily easy to apply, 
but it can raise a delicate problem. The multiplicity of 
material facts which make up a single juridical situation 
can have occurred in different countries, or can be pro 
longed over the territory of several states : 

“In Europe one would discover in this problem a 
difficulty of ‘qualification.’ Since the territorial criterion 
is too uncertain, and involves simultaneously several 
laws, it is necessary to define, to identify the exact place 
of each juridical transaction.” 

It is evident from the above alone, that this trans 
lation is much more than a mere translation. It is a 
critical presentation of what is recognized to be a schol- 
arly American work, calling attention to the debatable 
positions which are frankly accepted as an exposition 
of the American law on the subject. 

The translation bristles with notes, written by the 
French editors, almost as enlightening as the Institute’s 
comments themselves. So that the French translation 
of the Restatement of Conflicts is really more valuable 
to an American lawyer who reads French easily than is 
the original American publication. 

Finally, it is interesting to a person unused to fol 
lowing textual translations from another language, to 
see how an able translation, as this one is, can be ex 
ceedingly free and yet apparently contain the correct 
implications of the foreign text. This will be noted if 
we put into exact English the French rendition of a 
Section ; and then compare it with the original English 
Section. For example, an exact translation of the 
French Article 208, probably is, “The law of the situs 
determines whether a right concerning a thing should 
be classed as real or personal.” Whereas the original 
text of Section 208 is, “Whether an interest in a tan 
gible thing is classified as real property or personal 
property is determined by the law of the state where 
the thing is.”” Note that the French translators prefer 
the historic word “droit,” “right,” to the Institute’s 
word, “interest.”’ There is also an illuminating histor 
ical note to this Section on the use in the English law 
of the terms “real” and “personal.” In the French, 
the term “réel” implies the tangibility of the property, 
whether real property or tangible personal property. 
And yet the terms “movable” and “immovable” seem 
not to correspond fully to “real” and “personal” prop 
erty interests. 

The French publication has no index, but merely 
appends a tabulation of the classifications by chapter 
and topic, which we place in front as a table of contents 
Henry Upson Sims 
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Tar Systems of the World (7th ed.). The Tax 
Research Foundation. 1938. Chicago: Commerce 
Clearing House. Pp. 415.—Eventually, the authors in 
tend their annual reissue of this work to be an encyclo- 
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pedia of tax information which will enable the lawyer, 
student, legislator, or professor to determine at a glance 
the experience of other jurisdictions and the proposals 
of academicians on whatever tax problem besets him. 
The seventh edition is a tremendous stride in that di- 
rection. In addition to tax charts showing the kind, 
basis, rate, and administration of the taxes of the United 
States, the forty-eight states, the District of Columbia, 
Hawaii, Alaska, Puerto Rico, and thirty-seven foreign 
countries, there are comparative tax tables for the forty- 
eight states and for the foreign countries, there are 
tables showing the sources of the forty-nine billion dol- 
lar world tax bill (this includes Soviet Russia,) and 
there is a section devoted to the presentation of proposed 
model American federal, state, and local schemes. 
Although this volumé completely encompasses those 
subjects which it attempts, it does not even approach 
the goal which its multitudinous authors (there were 
over three hundred collaborators aiding in the produc- 
tion of this book) have set for themselves. From the 
lawyer’s standpoint the most important omission is a 
discussion of the decisions which have interpreted the 
statutes that are so liberally cited. For instance, though 
it is shown that most state constitutions limit the power 
of municipalities to levy taxes by requiring “equality” 
and “uniformity,” there is not even an allusion to the 
variety of constructions which those two words have 
received. Of course, a pragmatic glossary containing 
the legal meanings of the words used in the tables and 
charts is impossible, and a text appended to each table 
giving the holdings of the leading cases which have 
interpreted the statutes mentioned in that table is im- 
practical. However, if all important appellate court 
taxation cases could be tabulated and allocated to their 
proper position in the volume, together with a brief 
discussion of their relevance, the now valuable serv- 
ices rendered by this volume would become invaluable. 
Other unfulfilled aims of the authors which, it is 
hoped, will be included in one of the editions published 
in the near future are: (1) Condensed histories of 
taxation in some of the jurisdictions. (2) Charts of 
proposed tax systems (started in this edition). (3) 
Tables showing the tax burdens on various imports 
in the different countries. (4) A section showing the 
best methods of administering the various taxes. (5) 
An assessors’ manual for arriving at the taxable valua- 
tion of lands and improvements. If all this is done, and 
if the authors maintain the fine objectivity which they 
now manifest in their picturization of taxing systems, 
future editions of this work will be indispensable to 
every one interested in efficient taxation. But even in 
its present form, teachers of public finance and practital 
tax experts seeking to remedy present-day tax chaos 
will find the book an important reference work, com- 
posed of source material clearly, concisely, and impar- 
tially presented , 
Myer FELDMAN. 
University of Pennsylvania. 
International Control in the Non-ferrous Metals, 
by William Yandell Elliott, Elizabeth S. May, J. W. F. 
Rowe, Alex Skelton, and Donald H. Wallace. 1937. 
New York: The Macmillan Company. Under the 
auspices of the Bureau of International Research of 
Harvard University and Radcliffe College. 778 pp. 
plus 23 pp. of index. Price $6.50. This book has a 
special message for those interested in national and/or 
international policies, for business men and those who 
advise business men, for those concerned with the 
political and economic effect of the existing agreements 


between national groups of producers, including cartel 
structure as it affects international relations. It is 
the most complete statistical and historical analysis yet 
made of the efforts at control of production and dis- 
tribution of copper, lead, zinc, aluminum, nickel, tin, 
etc. The political and legal difficulties are sketchily 
indicated, though the legal side has been separately 
developed as a sort of companion volume in Brooks 
Emeny’s The Strategy of Raw Materials: A Study of 
America in Peace and War, published under the same 
auspices. 

_ The national and international aspects of trade 
in metals are of vital importance to American business 
men. The United States is the world’s largest producer 
of aluminum, copper, iron (steel), lead, zinc, and cad- 
mium. In the latter part of the last century it was 
also the largest producer of gold and silver. Further- 
more, an American-owned company produces in Can- 
ada more than 80 per cent of the world’s nickel. 
Although it does not produce any primary tin, it is the 
world’s most important consumer of this metal. From 
these data it will be obvious how important to our 
American business men and government executives 
is information of the character contained in this book. 
Quoting from the Preface: 

“The enormous research involved requires some 
technological familiarity with the industries in ques- 
tion, with their financial set-up, with the general 
economics of ‘controlled’ production, and with the politi- 
cal repercussions of each effort upon many separate 
national systems. The scope of the inquiry alone dic- 
tates an attack by several research specialists, since 
there is no available body of primary material on the 
international agreements that have been reached in 
copper, tin, aluminum, nickel, and others of the non- 
ferrous metals. Each metal presents intricate problems. 
Yet they all show certain common features in the 
attempts made to limit production to what remains of 
a world market. 

“Two members of the Bureau, Professor John 
Williams of the Department of Economics and Pro- 
fessor W. Y. Elliott of the Department of Government, 
agreed to supervise the project and to attempt brief 
interpretations, respectively, of the economic and of the 
political significance of the results.” 

Part One of the volume includes, besides an Intro- 
duction, chapters on “Political Implications,” “Some 
General Economic Aspects,” and “The Mechanics of 
International Cartels.” Part Two contains sections 
written by experts on nickel, aluminum, tin, copper, 
lead, and zinc. 

Mrs. May of Goucher College has done the tin 
section and the American copper section. Mr. Skelton, 
a consulting economist, now of the Bank of Canada, 
has written the rest of the copper section and the 
sections on nickel, zinc, and the minor metals; Mr. 
Wallace, of the Department of Economics at Harvard 
University, has done the section on aluminum. 

This is the first time that a really searching analysis 
has been made of the technique by which international 
price control in the mineral fieid has been attempted. 
Both in politics and in economics the results are shown 
to be of major importance to the future of international 
relations. 

The typography and arrangement of the book are 
excellent and the index is adequate and comprehensive. 
The book contains numerous charts and graphs illus- 
trating the text. 

BRADLEY STOUGHTON 

Lehigh University. 
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The Pneumonokonioses (Silicosis) Literature and 
Laws, Book III, by George G. Davis, Ella M. Salmon 
sen, and Joseph L. Earlywine. 1937. Chicago: Chicago 
Medical Press. Pp. 1033. Book III supplements Books 
I and II of the same title previously published by the 
same compilers. . Book I of the series is a reference 
compilation of the history of diseases or afflictions per 
taining to silicious and non-silicious dusts and covers 
the literature on the subject down to the time of publi 
cation. Book II is a text on the subject of dust dis 
eases. Book III covers the literature relative to sili 
cosis and other dust diseases, which has appeared during 
the period subsequent to the publishing of Books | 
and II and ending in the early part of 1937. 

Part I of Book III consists of approximately 700 
abstracts, which purport to cover everything which 
has been published on the subject of dust diseases 
both in this country and abroad. The articles that have 
been abstracted are from technical and non-technical 
journals, from reports to scientific societies, reports of 
industrial and business associations, safety conferences 
and congresses concerned with accidents and occupa 
tional diseases. The abstracts are arranged in alpha 
hetical order. 

The indexing has been well done. The cross-index 
consists of an author, medical and subject index. The 
bibliography, omitted from Books I and II, is listed. 

Part II is a digest of the laws relative to occupa 
tional diseases of the several states of the United States, 
the provinces of Canada, and England. 

Like Books I and II, Book III is a reference 
book designed for the convenience of physicians, sur 
geons, lawyers, industrial executives, librarians, jour 
nalists, engineers, trade association officials, students 
and research workers who have occaion to deal with 
dust disease and the effects of dust on workers in 
various types of employment. 

BEVERLY B. VEDDER 

Chicago. 

Business and Government, by Charles C. 
Kdward W. Carter, Bradford W 
Hervey. Third edition, 1938 The Founda 
tion Pp. 780. It is hardly necessary to argue 
the necessity of a reasonably satisfactory understanding 
of the newer relationships between government, espe 
cially federal government, and industry or business 
Unquestionably recent developments in American poli 
and spell important changes in 
conceptions and policies. These changes are deplored 
by many, welcomed by some, and regarded as inevitable 
by others. But what has actually taken place? What 
are the results up to date of the trends, and 
what are the prospects? Vague generalities are plainly 
insufficient as a guide to intelligent attitudes. It is 
essential that our men of affairs, our labor leaders, our 
educators and our legislators and administrators should 
acquire accurate knawledge concerning the present 
situation. The volume under notice is a serious and 
all but impartial effort to trace, elucidate and explain 
the evolution—or, “revolution’’- 
The point of view is decidedly conserva 


Rohlfing, 
West, and John G. 
Chicago 


Press 


tics economics our 


newer 


if you please, the now 
in progress. 
tive. There are many expressions in the book to which 
New Dealers will take exception, and between the lines, 
too, may be read a rather critical and skeptical spirit in 
respect of what the government has done and is doing 
in the fields of industry, labor and agriculture. On 
the whole, however, the treatment of the highly contro 
versial topics is fair and tolerably objective. The put 
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pose is to intorm, reader to this o1 
that position. 

here are twenty-eight chapters in t 
Some are historical, and some largely theoretical. ‘These 
prepare the ground for the discussion of such problems 
as monopoly regulation, taxation, fiscal policy, railroad 
and other transportation legislation, social security, in 
dustrial disputes, control of stock exchanges, banking 
and credit, public utilities. 

Even the well-informed reader will gain valuabl 
additional information from this timely work. His 
opinions may not be modified, but he will be more 
enlightened and perhaps a little more willing to con 
cede some merit to the side he opposes. ‘Lhe motto 
of the book might well be, Let us all get understand 
We need that today, heaven knows 


not to convert any 
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The Federal Government Today Survey 
Recent Innovations and Developments, by the American 
Council on Public Affairs. New York. Pp. 119 
volume is very different from that prepared under aca 
demic auspices and written by students of 
developments in American political and economic life 
lhe contributors thereto are all government officials 


Chis 


scientific 


cabinet ministers, heads of bureaus and agencies estal 

lished under the New Deal, men and women respon 
sible for the execution of the legislation enacted unde: 
the administration of President Roosevelt. Naturally, 
the data are mostly factual, and the point of 
is frankly New-Dealish. It is admitted that the new 
laws, designed to promote recovery as well as needed 
reforms, are imperfect, and that mistakes have been 
committed in the planning as well as the administra 
tion of the new laws. But, on the whole, these officials 
and representatives of the New Deal are satisfied and 
pleased with their work. They all report remarkabk 
progress. Criticisms of the new policies or laws are 
not taken up for detailed answer. 

Among the contributors are Secretary Ickes, Unde 
Secretary of Agriculture Wilson, Secretary Perkins, 
Dr. Thomas Parran, Aubrey Williams, J]. Warren 
Madden, Nathan Straus, Jesse Jones, William O. Doug 
las and others. In the introduction to the 
Prof. Harry Elmer Barnes, an advanced liberal, who 
is by no means an unqualified supporter of the New 
Deal, since he occupies a position considerably to the 
left of it, expresses the opinion that “with all its weak 
nesses, some of which were unavoidable, any realistic 
must concede that the New 
impressive collection of progressive policies and publi 
achievement since the days of Washington and Hamil 
ton, and of Jefferson and Gallatin.” Of 
fessor Barnes is well aware that many 
eminent persons do not “concede” anythin 
though they claim to be quite realistic ut the ma 
jority of the American people still agree with him, not 
with the determined and irreconcilable antis. It is to 
bad that we cannot be unanimous on any major point 
but the situation should be faced honestly. Meantinx 
even opponents of the New Deal should welcome thx 
interesting and important facts and figures presented i1 
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person Deal is the most 
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this volume 
[lis Is Our World, by Paul B. Sears. 1937. Nor 
man University of Oklahoma Press. Pp. 292. The 


world is too much with us, said the poet. The world 


is not sufficiently with us, says Professor Sears, the 
author of the delightful and scientifically sound and 
informing book under notice, and he is right. What do 
the professional or business men and women know 
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of the world they live m? We recognize, theoretically, 
that, in the words of !t’rofessor Sears, “man is still ot 
the earth, earthy, and still in his heart loves his spot 
of earth,” but to most of us, city dwellers, the world is 
“on rolling wheels, bathed in an atmosphere of noxious 
fumes.” it is to be hoped that the busy and hard- 
working lawyers, at any rate, will buy, or borrow, Pro- 
fessor Sears volume and read it in their leisure hours. 
They will find it entertaining—there is humor in the 
text and in the illustrations—as well as learning. 

The book tells the story of man and of the physical 
world that is his habitat. it draws upon several exact 
sciences in the course of the fascinating narrative. But 
it does not let the matter rest there. It raises many 
social and economic problems, and it indicates some 
of the answers which Civilization potentially has for 
them—the question of war, of nationalism, of the com- 
petitive struggle for existence, of diseases peculiar to 
our present imperfect civilization, of poverty in the 
midst of plenty, of short-sighted exploitation of natural 
and human resources. 

Professor Sears is not dogmatic; he knows too 
much of history and science to fall into that error. 
But he is progressive and humane in his outlook and 
philosophy. Here is a typical passage : 

‘There are just about two bilhon acres of land 
in the United States. We are not likely to be more 
than one hundred and fifty million people, but let us 
suppose that we are more, say two hundred million. 
In round numbers that makes about ten acres for each 
person, at least one of the ten being very good land. 
Chat any single man, woman or child need go hungry, 
or unclothed, without fuel and shelter, or—quite as 
important—without work to do—under such circum- 
stances, is the height of absurdity. If we were in the 
throes of war, we'd find some way to manage, and 
find it in short order. But in peace we seem singularly 
helpless.” 

The net effect of civilization thus far, Prof. Sears 
shows, “has been to destroy the great and orderly 
cycles of change which enable life to be most abundant.” 
It is high time we took thought of a new equilibrium 
with the physical world. Democracy as a pattern of 
culture is still in process of evolution and hardly aware 
of itself. The rdéle of leadership in democracies is not 
yet fully understood. The danger of dictatorship is 
very real, and the only safeguard against it is popular 
education of the right sort, not propaganda. 

Space limits forbid reference to, or quotations from, 
other wise and enlightened passages in the book. It 
is eminently a tract for our critical times. 


The Lawyers of Dickens and Their Clerks, by 
Robert D. Neely. 1938. (Second edition.) Boston: The 
Christopher Publishing House. Pp. 67. Mr. Neely, a 
member of the Omaha bar, is evidently a true Dick- 
ensian. He deserves the gratitude of other members 
of that international guild for the pleasure yielded 
by this little book. Not many of the younger American 
lawyers, or students of law, it is to be feared, are duly 
familiar with Dickens. Literary critics in recent years 
have dwelt on the faults and defects of that genius 
rather than on his extraordinary merits. The intelli- 
gent lay reader should pay no attention to the pedants. 
Dickens remains a master in his field—as an observer 
and delineator of human nature. He is altogether 
delightful, and his portraits of lawyers and law clerks 
in the England of his day are unexcelled. Of course, 
as an artist, he exaggerates, distorts and caricatures. 
He presents only the ugly, sordid, vicious side of the 


practice of law. He may even be a little unfair to 
equitable jurisprudence. But the fact that his irony, 
satire, humor and wit in dealing with legal procedure 
and the abuses of bench and bar actually brought about 
important legal reforms proves that he was “cruel in 
order to be kind.” 

However, Mr. Neely’s little book should be read 
purely for the joys it affords. The gallery exhibited 
is unique. The very names invented by Dickens for 
his comic characters will make the reader laugh heartily. 
The quotations from bombastic, tricky, absurd and gro 
tesque speeches of the advocates, the remarks of the 
judges and the answers of witnesses are chosen with 
teheity and skill. Verily, much fun abideth in this 
collection. Fun, plus pertinent pointers for modern 
lawyers. Mr. Neely admits more than once that Dick 
ens, types are far from uncommon in our own courts 
and lawyers’ offices. 

Victor S. YARRos, 
Lewis Institute, Chicago. 


The Bankruptcy Law of 1938. Chandler Act. A 
Comparative Analysis, Prepared for the National As- 
sociation of Credit Men, by Jacob I. Weinstein. 1938. 
New York: National Association of Credit Men. Pp. 
497. This is essentially a book for laymen. It sets out 
the Chandler Act in convenient form with a running 
comment paralleled on the same page to the text of 
the Act. It points out the most important changes 
made by the Act and shows the derivation of specific 
sections. 

The weakness of the book from a lawyer’s view 
point is three-fold: It fails at any place, even in the 
appendix, to set out the language of the old Act so 
that there may be a direct comparison with the wording 
of the new. It tends too much to be a description and 
mere paraphrase of the new procedure set up by the 
Act, rather than going into an analysis of the problems 
raised under the old Act which the new was intended 
to solve. Most important of all, it contains no citation 
of authority, in which respect it does not come up to 
the standard set by the analysis of H.R. 12889, pre 
pared by the National Bankruptcy Conference for the 
use of Congress in considering an earlier draft of the 
Chandler Act. 

Mr. Weinstein’s book is useful as the first attempt 
at analysis of the Act in book form. It would have been 
better, however, had it followed the plan adopted by 
the National Bankruptcy Conference Report on H.R. 
12889, to which report Mr. Weinstein made many ex 
cellent contributions. 

a 


Business Under the New Price Laws: A Study of 
the Economic and Legal Problems arising out of the 
Robinson-Patman Act and the Various Fair Trade and 
Unfair Practice Laws, by Burton A. Zorn and George 
J. Feldman (Saul Nelson, collaborating economist. ) 
1937. New York: Prentice-Hall, Inc. Pp. xvii, 463 
This work is divided into three parts. Part I, fifty 
six pages in length, contains a discussion of what the 
authors conceive to be the economic background which 
has given rise to the enactment of the Robinson-Pat 
man Act and the state “fair trade” statutes, together 
with a rather full history of the tortuous course through 
the legislative labyrinth which was taken by the bills 
which emerged as the Robinson-Patman Act. Part II. 
containing two hundred pages, is devoted to a detailed 
exposition of and commentary upon the Robinson 
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Patman Act. Part III, some sixty pages in length, is 
devoted to the “fair trade” statutes which, as the au- 
thors suggest, might be more realistically denominated 
resale price maintenance statutes, and to the few state 
statutes aimed at loss-leaders. Lastly, there is an ap- 
pendix of over one hundred pages where the authors 
have made conveniently available material useful in 
connection with the text. The Robinson-Patman Act 
material includes the texts of the Robinson-Patman 
Act and the Clayton Act, the conglomeration of legis 
lative history issued by the Federal Trade Commission 
in July, 1936, a comparison of the texts of the Robin 
son-Patman Act and the Clayton Act issued by the 
Commission in August, 1936, and the reports of the 
Senate and House committees to which the original 
Robinson-Patman Act bills were referred. With refer 
ence to resale price maintenance, the appendices con 
tain a comparative text of the first thirty-two state 
statutes, the text of two typical loss-leader statutes and 
two model contracts. 

The book is well put together. Leaving aside the 
authors’ discussion of economic background, the reader 
is started on his study of the Robinson-Patman Act by 
a brief treatment of the history of the anti-trust laws 
and as clear a presentation of the legislative history of 
the Robinson-Patman Act itself as is possible con 
sidering the Through the Looking-Glass character of 
the course taken by the legislation in Congress. Next 
is a brief discussion of the statute as a whole leading 
into the detailed analysis of its various provisions which 
follows. 

While the authors hazard few definite views as 
to the meaning of the provisions of the statute, those 
who have studied the law will not take umbrage at 
this. The statute in question is a piece of abracadabra 
whose meaning will not be known until a long course 
of judicial interpretation has been followed through, if 
then. Even now, some months after the writing of the 
book, any positive views upon the interpretation of the 
statute can only be placed in the category of informed 
guesses. 


The authors should have no reason to regret their 
course of action. Even their more hesitant 
suggestions as to the interpretation of the Act have not 
so far been fortified by the the courts 
For example, the Federal Trade Commission (Matte? 
of Biddle Purchasing Co., Fed. Trade Comm. Docket 
No. 3032; Matter of the Great Atlantic & Pacific Tea 


some of 


Commission or 


Co., Fed. Trade Comm. Docket No. 3031) and the 
United States Circuit Court of \ppe als for the Second 
Circuit (Biddle Purchasing Co. vs. Federal Trad 


Comm., 96 F. 2d, 687) do not agree with the authors 
(pp. 216-218) that the prohibitions of Section 2 (c 
of the Clayton Act, as added by the Robinson-Patman 
Act, are limited by the provisions of Section 2 (a) 
with regard to the necessity that the challenged action 
have an inimical effect upon compet 
Court has withheld the last word, 
in the Biddle case (Oct. 17 

It is plain that at the reader has no 
right to expect positive declarations as to the interpre 
tation of the provisions of the Robinson-Patman Act 
Certainly any that he gets will be of little value. All 
that he can ask is that the questions presented by the 
Act be posed. This the authors have done admirably. 

The third part of the book, dealing as it does with 
a somewhat more solid subject-matter, is more defi- 
nite. In it are well presented the economic background 
and legal development of the resale price maintenance 
legislation which has recently spread over the nation 


ition. The Supreme 


by denying certiorari 


this stage 


need not be 


like the measles. Probabiy the reader 
warned that a portion of this discussion 
dered obsolete by the passage of the Miller-Tydiugs 
Act (50 Stat. 693, 15 U.S.C., Supp. III, Sec. 1) which, 
broadly speaking, removes federal inhibitions against 
resale price maintenance where legal under 

This is an excellent book. So far as this reviewer 
is aware, it contains the most helpful treatment of the 
Robinson-Patman Act which has yet come out of the 
welter of print which has belched forth since the pass- 
age of the Act. he wise business man or lawyer will 
not expect to secure from it a categorical answer to his 
questions. He will, however, find it a valuable store- 
house containing the gist of everything of value that 
was produced by the first year of the Act’s operation. 
further, the book has real value as to the 
thinking which must precede any wise judgment upon 
the interpretation of the Act. 


has been ren- 


state law. 


a stimulant 


Trade Practice and Price Law—Federal, by John 
W. Norwood, 1938. New York and Chicago: Com 
merce Clearing House, Inc. Pp. 265. In his preface 
the author states that this work is int 
non-technical outline of the existing law on 
jects suggested by the title. The book is f: 
toward the business man rather than the lawyer 

The author has organized his book well. His at- 
tention is directed principally to the Federal Trade 
Commission as the chief federal agency charged with 
the prevention of improper trade practices. His dis 

the anti-trust laws, the 

\ct, and the state and federal “fair trade” has to 
do mainly with the Trade Commission’s connection 
with these laws. There are twenty-five chapters, each 
containing a short treatment of a single topic. Appen 
dices give the text of the Federal Trade Commission 
\ct, as recently amended, the Sherman Anti-Trust 
\ct, as amended by the Miller-Tydings Act, the Clay 
ton Act and the Robinson-Patman Act, to 
a digest of illustrative Federal Trade Commission rul 
ings keyed to the chapters of the text treating the 
questions involved in the rulings digested 

While this is primarily a book for the 
man, rather than the lawyer, the latter need not shy 
away from it. The author has done his work well. A 
reading of the book gives an excellent general picture 
of the present day law, certainly of value to the prac- 
titioner who does not have his nose in these questions 
every day. For this reason the book, garnished as it is 
with reference to the leading authorities, will furnish 
a good starting point for the lawyer who has a prob- 


- ] 
ended only aS a 


ae cates 
ankiy pommted 


cussion of Robinson-Patman 


iaWs 


business 


lem in this field 
RicHarp H. Merrick 
Chicago 
Cases on Equitable Remedies, by Zechariah Cha 
fee, Ir.. Editor. 1938. Published by the Editor, P 
xx, 480 This work completes the series of Harvard 


case hooks on equity which have taken the place of 
Ames’ Cases on Equity at Harvard Law School, the 
preceding works being Chafee & Simpson’s Cases on 
Equity: Jurisdiction and Specific Performance (two 


volumes), and Chafee & Pound’s Cases on Equitable 
Relief against Torts. The same methods and char 
acteristics which have made the earlier works so valu 


able to teachers and students of equity, for collateral 
reading when not adopted for regular class room use, 
have been followed in the present work. The 
high standard of scholarship and wealth of detail which 
create such an embarrassment of riches that it is diffi 
cult to make these books fit into the usual law 


Same 


school 
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curriculum are found in this as in the preceding works, 
making any detailed discussion entirely unnecessary. 

The most serious departure from Ames’ second 
volume which this book displaces is the omission of 
Reformation and Rescission for Mistake, to which 
about two-fifths of Ames’ volume II was devoted. I 
doubt very much whether this is justified by Professor 
Chafee’s explanation in the Preface that problems in- 
volving mistake are so largely handled in actions at 
law. Quite apart from the field of quasi-contract at 
law, which consists for the most part of the adopting 
at law of equitable principles, and the development of 
relief at law in cases of fraud, there is a broad field of 
equitable relief in cases of Fraud and Mistake of far 
greater importance than any of the equitable remedies 
included in this work which should be treated as part 
of a regular course on equity. In this connection Fraud 
and Mistake go together. No doubt they may be 
treated in connection with Quasi-Contract, so that the 
historical development of the equitable principles in- 
volved may be adequately dealt with, but such a course 
is simply another course in Equity. Equitable prin- 
ciples are not changed by their adoption at law. 

The special equitable remedies included in this vol- 
ume are Interpleader, Bills of Peace, Cancellation, Re- 
moval of Cloud on Title, and Declaratory Judgments. 

Merger of law and equity, whether by the adop- 
tion at law of equitable doctrines or by merger of law 
and equity under the codes, makes all the more neces- 
sary a strong stand for the separate treatment of equity 
by the law schools if the principles of equity are to be 
understood through a study of their historical develop- 
ment. As Dean Pound has said, we must fight for our 
equity and not permit its loss by having its principles 
of flexible justice converted into hard and fast rules of 
law. Professor Chafee and the Harvard Law School 
stand as the staunchest defenders of the continued study 
of equity as a separate subject in the law schools, and 
against the tendency to scatter it in other courses based 
on the so-called functional approach. His work in the 
books listed above, which have become the basis of the 
teaching of equity at Harvard, make certain this result 
in our outstanding law school and the many law schools 
following her tradition. These books should be a con- 
stant source of study for teachers of Equity and of 
class-reference to their students when not regularly 
used. 

WILLIAM F. WALSH. 

New York University School of Law. 

Recognition and Enforcement of Foreign Judq- 
ments in the Common Law Units of the British Com- 
monwealth, by Horace Emerson Read, 1938. Cam- 
bridge: Harvard University Press. Pp. XIV—371. This 
timely and authoritative book is Volume II of Harvard 
Studies in the Conflict of Laws. It illustrates the fact 
that, however insular may be local rules for solving 
conflicts, there is a science of law inexorably at work 
to find and create among them some degree of uniform- 
ity; the role of science in any field being to search out 
and build upon principle. 

Half a century ago Piggott’s Foreiqn Judgments 
became, and it has remained, a classic. Professor 
Read’s work, of greater scope and amplitude, goes fur- 
ther and for the first time systematically examines the 
relevant case and legislative authority developed to date 
in the Dominions of Canada (except the civil law 
Province of Quebec), Australia, and New Zealand, 
“with the object of welding them with those of Eng- 
land and Ireland into what the writer, in partial analogy 
to the expression ‘Anglo-American common law,’ ven- 
tures to term an ‘Anglo-Dominion common law’ of for- 


eign judgments.” The examination of the theory of 
toreign judgments, latent in the judicial and legisla*:ve 
experience of so many English common law countries, 
thus proceeds upon a very broad base to demonstrate 
the existence of uniform rules and to rationalize the 
precepts developed by the courts. 

Framing his subject within three main divisions— 
the legal nature of a foreign judgment, the jurisdiction 
of foreign courts, the enforcement of foreign judgments 
—Professor Read deals clearly and methodically in sub- 
sidiary chapters with the territoriality of law and with 
judgments foreign in the British Commonwealth; the 
basis on which foreign judgments are therein recog- 
nized at common law, with “finality,” comity and for- 
eign created rights; jurisdiction in rem and in per- 
sonam, and over marital status and nullity of marriage ; 
enforcement by action at common law, and direct en- 
forcement by legislation. The Appendix contains the 
Uniform Foreign Judgments Act (Canadian), the For- 
eign Judgments (Reciprocal Enforcement Act), 1933, 
and a note on “characterization” of things as movable 
or immovable. A full citation of cases, statutes, treat- 
ises and articles relied upon, implements a work of the 
very first practical importance to lawyers the world 
over practising at common law. 

The limits of this notice permit special reference 
to two topics only. 

It is usual to assume in the case of foreign judg- 
ments the principle of territoriality. Professor Read 
was faced with the fact that the provinces of Canada 
and the Dominions of the Commonwealth, while not 
politically foreign one to another, are distinct law units ; 
and that the judgments of the courts of these units are 
legally foreign inter se. His study of the historical de- 
velopment of the criteria of “foreignness,” and of the 
fundamental theory expressly or impliedly recognized 
by the Courts of the Dominions in that development, is 
of special importance for its novelty. And the distinc- 
tion is aptly made between judgments rendered in the 
right of Canada or Australia entire as territorial law 
units, and those rendered in the right of a narrower 
territorial area, such as one of the federated provinces 
of Canada or states of Australia. That essay in analysis 
and deduction is final and authoritative. 

Nor can a reviewer overlook the author’s insist- 
ence upon’ the reason why in Anglo-Dominion theory 
a foreign judgment should be recognized at all, for it 
has not elsewhere been so satisfactorily explained. The 
state-sanctioned procedural device of a judgment is not 
enforced, but rather the new right and new duty cre- 
ated and vested by the judgment. Right is right. 
Right is worthy of recognition—by virtue of the for 
eign judgment it has become an operative fact which 
production of the judgment establishes. And other 
things being equal, not comity, but simple justice, de 
mands its sanction. 

Watter S. JOHNSON. 

Montreal, Canada. 


Principles of Roman Law, by Fritz Schulz. Trans 
lated from a text revised and enlarged by the author, 
by Marguerite Wolff. 1936. Oxford: Clarendon Press. 
Pp. xvi, 268. 

Roman Law and Common Law; a Comparison in 
Outline, by W. W. Buckland and Arnold D. McNair. 
1936. Cambridge: University Press. Pp. xix, 353. 

Roman Law in the Modern World, by Charles 
Phineas Sherman. 3rd ed. 1937. New York: Baker, 
Voorhis & Co. 3 vols. 

Studies in the Glossators of the Roman Law: 
Newly Discovered Writings of the Twelfth Century, 
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edited and explained by Hermann Kantorowicz, with 
the collaboration of W. W. Buckland. 1938. Cam- 
bridge; University Press. Pp. xvi, 323. 

The four most important works of a general nature 
in the field of Roman law that have appeared in the 
English language during the past two years are here- 
with brought to the attention of the American lawyer. 

Professor Schulz, under a somewhat misleading 
title, undertakes to present the fundamental notions be- 
hind the development of the Roman law. Separate 
chapters are devoted to these “principles”: statutes and 
the law (i.e., the minor role played by express legis- 
lation in the Roman system), isolation (the complete 
severance of law from all other rules of conduct), ab- 
straction (the dislike of theoretical generalization by the 
Roman jurists), etc., etc. This novel approach to Ro- 
man law, based as it is on the life-long study of Roman 
legal institutions by the author, bulwarked by the use 
of comparative European and Anglo-American ma- 
terials, is a distinct contribution to the literature of 
Roman law of this country. For although scholars 
have repeatedly called attention to the circumstance that 
such and such a development of a particular legal insti 
tution indicates the pervading Roman idea of tradition 
or of liberty or of humanity, to mention but a few of 
the ‘“‘principles,’”’ never before (unless the acknowledged 
precursor, Jhering, Spirit of the Roman Law, be an 
exception) has anyone attempted to gather together the 
various threads that would illustrate the juristic posi 
tion upon these fundamental ideas. Schulz’s collection 
of data is first-rate; although the scope of the work 
permits of little substantiation of this or that view of 
the development of a particular legal institution, schol- 
ars agree that for the most part he has portrayed an 
accurate picture. Perhaps the greatest fault is the over- 
emphasis of the period from 200 B. C.—235 A. D. 
(which Schulz strangely designates as the pre-classical 
and classical periods, rather than the classical period). 
For example, the notion of ‘fidelity’ that is presented 
by the ‘fides’ of Republican and early imperial Rome is 
an entirely different idea from the concept of post- 
classical, Christian, times based on ‘pietas’ and ‘caritas,’ 
which absorb and amplify the earlier ‘fides.’ But then 
Schulz is primarily interested, and rightly so, in the 
period in which Roman law was truly “the purest ex 
pression of the Roman nature and the most powerful 
witness to the greatness and glory of Rome.” 

There has been a growing tendency in recent years 
to emphasize the value of the comparative treatment of 
Anglo-American and modern continental European 
law. Such a tendency has forced Roman law to occupy 
a secondary position from the comparative law point 
of view. However, most scholars are in accord with 
the position taken by the authors of the second work 
under review (p. xi): “It may be a paradox, but it 
seems to be the truth that there is more affinity between 
the Roman jurist and the common lawyer than there 
is between the Roman jurist and his modern civilian 
successor.” Two of the foremost students of Roman 
law in America have recently risen to the defense of 
Roman law as a comparative tool, Prof. Yntema in the 
second volume of studies commemorating the annivers- 
ary of the Law School of New York University, and 
Prof. Radin in his review in the Yale Law Journal of 
the work being considered. Therefore, it is indeed wel- 
come to have at hand at first-rate comparison of the in- 
stitutions of Anglo-American and Roman law. This 
serious gap in English legal literature has been compe- 
tently filled, and future comparative studies cannot ne- 
glect the volume of Buckland and McNair. Not only 
have the authors pointed out the apparent similarities 
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between the two systems, but they have likewise called 
attention to the ditterences. What 1s particularly in 
teresting to the reviewer 1s the utilization of an in 
numeravle number ot devices by the Koman law to reach 
results approximating those ot the t-nglish law, though 
the means employed may have been wholly difterent. 
So, for example, both the English and the Roman law 
have the principle that a third party cannot benefit or 
be liable under a contract; but both systems circum- 
vent the rule, the one by the use of an equitable action 
(actio utilis), the other by the trust concept. ‘his as- 
pect of comparison is but one of many general conclu 
sions that may be derived from the volume; and in its 
prime purpose, the direct comparison of the institu 
tions ot private law and procedure, the work is dis 
tinctly enlightening to the American lawyer. 

Ihe three-volume work of Sherman 1s unquestion 
ably of less importance than the other items under re 
view. Though said to be a third edition, it is nothing 
more than a reprint of the second edition (itself little 
changed from the first edition), supplemented by re 
prints of articles printed elsewhere, at the end of each 
of the three volumes. Added notes on lower margins 
are a somewhat futile attempt to bring the work up to 
date without destroying the plates trom which the 
earlier edition was printed. Yet the work has merit im 
that it remains one of the few studies in English that 
treat of the development of Roman law from ancient 
times to the present and afford some comparison of 
Roman with medieval and modern continental Euro 
pean legal institutions. The first volume deals with 
the external history of the Roman law and warrants 
attention solely for the pages devoted to the history of 
Roman law from Justinian to modern times. The sec 
ond volume is a text-book upon the law itself; the merit 
lies in the references to European codes and occasional 
Anglo-American case law in comparison with Roman 
legal institutions. The third volume combines biblio- 
graphical subject-guides to the first two volumes with 
a short general bibliography and subject-index. When 
it is noted that the references in the bibliographical 
guide to the second volume are exactly fourteen more 
in number than in the second edition (and six of these 
to the author’s own articles), nothing more need be 
said; if this is what has been accomplished in fifteen 
years’ research in Roman law.. . 

The volume of Kantorowicz, collaborated in by 
Suckland, is, in the reviewer’s opinion, the most sig- 
nificant book in its field during the last decade, and, as 
far as works in English are concerned, the most im 
portant single work dealing with the glossators and the 
revival of Roman law study in twelfth century Italy 
and southern France. These are, indeed, high compli- 
ments to pay, but no praise seems too fulsome for a 
work that most competently portrays the past research 
and at the same time reveals vast opportunities for fur 
ther study in a field and period of utmost significance 
in the history of law. The volume is built around a 
truly remarkable manuscript of the British Museum, 
only recently adequately described, and now partially 
edited for the first time. The manuscript contains over 
forty extracts from the works of Irnerius, three of the 
Four Doctors, Rogerius and other jurists, named and 
anonymous, of the twelfth century, as well as the notes 
of the first owner of the manuscript, and some later ma 
terials. The first chapter of the book describes at 
length the contents of the manuscript, its date (the first 
and important portion dates from the last years of the 
twelfth century, from southern France), and its sub 
sequent fate. Twenty-four of the writings are edited in 
the second portion of the work. For the general legal 

















historian, however, the second to tenth chapters of the 
Introduction are the most significant. Herein Kantor- 
owicz enters into a full discussion of the life, works, 
unportance of Irnerius, Bulgarus, Martinus and others 
of the early glossators, ably interweaving the new con- 
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clusions resulting from a study of this manuscript with 
the results that have been achieved in past centuries by 
other scholars. 

A. ARTHUR SCHILLER. 
School of Law, Columbia University. 


LEGAL ETHICS AND PROFESSIONAL DISCIPLINE 


Published Opinions of the Committee on Profes- 
sional Ethics and Grievances 


HE Association is having published a booklet 

containing the recent Opinions (175 to 189) of 

this Committee, which can be slipped in the 
pocket of the Book of Opinions, published in 1936. 
One such supplementary pamphlet has already been 
published containing Opinions 155 to 174. 

The Association is still able to furnish the 
bound volumes of the Committee’s Opinions. 
| Apply to Headquarters.] With the bound volume 
will be sent, without extra charge, the two pam- 
phlets which contain the rest of the Committee's 
published Opinions and the pamphlet containing 
the amended Canons of Professional and Judicial 
Ethics and the rules relating to Law Lists. Orders 
should be addressed to the Headquarters Office, 
1140 N. Dearborn Street, Chicago. Members of 
the profession have frequently advised that the ac- 
cessibility of the Committee's Opinions in a single 
volume makes them especially helpful in answering 
ethical questions that arise in their practice. 

Meeting of the Committee 


The Committee met in Chicago on November 
11, 12 and 13. A number of important and inter- 
esting matters were considered, though only one 
formal opinion was adopted (See Opinion 189, pub- 
lished elsewhere in this issue). Opinions were as- 
signed to be written for consideration at the Febru- 
ary meeting in several other matters. 

It was suggested, and the Committee is of the 
belief, that many of the matters that come before 
it in its quarterly meetings, though not calling for 
the promulgation of formal Opinions, are of cur- 
rent interest to the profession and might well be 
discussed in this department from time to time. 
Accordingly, the Committee is including several 
items this time about matters considered at the re- 
cent meeting; and others will be included hereafter. 

Of course it is understood, and here empha- 
sized, that no publicity should or will be given to 
disciplinary matters before the Committee. In the 
event that charges are not substantiated, no pub- 
licity should be given to such matters; and, if this 
Committee recommends discipline, that action is 
not definitive until the Board of Governors acts, 
and any publicity that is given must necessarily 
emanate from that body. 


Biographical Data in Law Lists 


The Committee has been besieged with inquir- 
ies about what may properly be included in the bio- 
graphical data in approved law lists under Canon 
27 as revised in 1937. 
tions have been asked 


A number of specific ques- 
Interpretation of the phrases 





“special branches of the profession practiced,” 
“public offices and posts of honor held,” and “bar 
and other association memberships,” desired. 
The Committee will attempt to set forth, in an 
Opinion to be promulgated at the February meet- 
ing, general principles which should govern in de- 
cisions as to what matter to include and what to 
exclude in biographical sketches. The Committee 


is 


is of the opinion that in listing accomplishments 
and special branches of the practice, the lawyer 


should pay attention to the dictates of good taste, 
and bear in mind that the biographical data should, 
as provided by Canon 27, be “brief.” Law lists 
tentatively approved by the Special Committee on 
Law Lists will not be expected to conform to the 
principles to be laid down in this Opinion until the 
year following its promulgation, or until the next 
editions of the respective lists are prepared. 


Use of Forms Resembling Court Process in 
Making Collections 


A number of cases have been called to the 
Committee’s attention in which papers resembling 
subpoenas or other court papers have been used by 
attorneys, or even by collection agencies, to frighten 
the ignorant or uninformed into paying claims made 
against them. The Committee regards this prac- 
tice as highly reprehensible, and thinks it should 
not be tolerated. An Opinion was published re- 
cently condemning this practice. (Opinion 178). 

Specialties 

The Committee has had many inquiries from 
lawyers who wish to send out notices, or publish 
cards in law journals or other periodicals, inform 
ing other lawyers of supposed “specialties.” In 
many cases the lawyers, the Committee believes, 
merely wish to advertise their services, and do not 
offer to perform true “specialties,” under the terms 
of Canon 46, which reads as follows: 

“Where a lawyer is engaged in rendering a special 
ized legal service directly and only to other lawyers, a 
brief, dignified notice of that fact, couched in language 
indicating that it is addressed to lawyers, inserted in legal 
periodicals and like publications, when it will afford con- 
venient and beneficial information to lawyers desiring to 
obtain such service, is not improper.” 

One lawyer asked whether he could inform 
other lawyers that he practices exclusively before 
the Supreme Court of a state and is qualified to 
give expert service there; another proposed to spe- 
cialize in “briefs and opinions on questions of cor- 
porate reorganization and bankruptcy law gener- 
ally”; another wanted to solicit “work in legal re- 
search and preparation of briefs.” None of these 
things are, in the opinion of the Committee, true 
specialties, inasmuch as lawyers generally hold 
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themselves out as capable of handling such matters; 
and any notice of such services is in the nature of 
solicitation condemned by the Canons. An attempt 
to classify such services as “specialties” is often- 
times a mere subterfuge. The only reason an ex- 
ception was made and notice of true specialties was 
allowed was that lawyers who have matters to refer 
to lawyers rendering such specialized service need 
to have such information. Opinion 145 of this Com- 
mittee has been cited again and again when inquiry 
is made, and the following language found therein 
is especially to be emphasized: 

Association and the Opinions of! 


24, 36 and 123), condemn 
1 


“The Canons of the 
this Committee (See Options 1, 
solicitation of professional employment both from the lay 
public and other lawyers. Canon 46 recognizes an ex- 
ception in respect to notices of a specialized legal service 
that will afford convenient beneficial information to 
lawyers who may desire to obtain such a service. Being 
an exception, it should be strictly construed: otherwise, 
the door will be thrown open to objectionable advertising.’ 


and 


Specialized legal services, in the true sense in- 
tended by Canon 46, include such branches as Pat- 
ent Practice, Trade Mark and Copyright and Ad 
miralty Practice. 

It should be emphasized that Canon 46 pro- 
vides that a notice of specialized legal service shall 
be “brief” and “dignihed,’ and “couched in lan- 
guage indicating that it is addressed to lawyers.” 
it may not be published except in “legal periodicals 
and like publications,” where it will “afford con- 
venient and beneficial information to lawyers desir- 
ing to obtain such services.” 

Distinction will be drawn by this Committee 
in an Opinion to be promulgated at the February 
meeting between the intent of the phrase “special- 
ized legal service” in Canon 46, and the phrase “spe- 
cial branches of the profession practiced” in Canon 
27 with reference to the biographical material that 
may be included in approved law lists. In the latter 
case, mention may be made of branches of the prac 
tice not “specialized” in the sense that is meant by 
Canon 46, but branches in which the lawyer wishes 
to engage, or, in which he is especially qualified by 
experience to engage. Here, too, the purpose is to 
give lawyers who have matters to forward adequate 
information. 

Lawyers Engaging in Other Businesses 

The Committee has had many inquiries as to 
whether lawyers may engage in some form of busi- 
ness and at the same time practice law. One law- 
yer wishes to become a partner in a business dealing 
with stocks, bonds and other securities. Another 
wishes to engage in real estate business and give 
investment advice, besides practicing law. 

The Committee has said and believes that a 
lawyer may engage in any legitimate business 
wholly unrelated to the practice of the law, while 
engaged in the practice of law, but is of the opinion 
that the lawyer must not solicit such business to 
feed his law practice. It is for this reason that the 
Committee does not believe that a law yer can prop- 
perly engage in the collection business, where ac- 
counts are solicited for collection, because that is, 
in effect, though perhaps indirectly, solicitation of 
legal business. 

A number of questions have been raised as to 
the use of letterheads in cases in which lawyers 
engage in outside The Committee has 
consistently held that he may not put on the letter- 


business. 


head which he uses as a lawyer notice oi another 
business, such as “Real Estate Broker,” “Invest- 
ments,” etc. 
Distinctive Insignia 

A lawyer sent the Committee literature he had 
received from a company that desires to sell metal 
tags, such as are used by physicians, to be attached 
to automobiles, indicating that the automobile be- 
longs to a member of the legal profession. The 
Committee condemned such paraphernalia and di 
rected that a letter so advising be written to the company 
that proposes to sell it. 

Publication of Complimentary Letters About 
Law Books 

The Committee was asked whether it is prope 
for lawyers and judges to permit publication of com- 
plimentary letters they have written about law 
books, as advertisements thereof. The 
saw no reason why such letters should not be pub- 
lished, 
Prevention of Appearance of Name in Unapproved 

Law Lists 

A lawyer inquired what steps if any must be 
taken by a member of the profession to prevent his 
name appearing without his consent in law lists not 
approved by the Association. He was informed, and 


Committee 
ul 


the Committee approved the view, that he must 
make a good faith protest to the publishers of such 


a law list, and that if they subsequently use his 
name, without his consent and without any pay- 
ment therefor, he is absolved of all blame. 
Judge Filing Petition in Bankruptcy 
The Committee was asked whether a judge 
having no money or property besides his judicial 
salary, who “‘is harassed and 
obligations amounting to a large sum of money 
and which actually are not due and owing from 
him,’ can properly file a petition in bankruptcy. 
The judge in question was stated to be 
est reputation and integrity but one 


being annoyed on 


ot the high- 
who had al- 


lowed close friends to impose upon him and had 
become civilly liable for a large sum of money 
which he “cannot possibly ever repay.” The Com- 


mittee advised that there is no legal or ethical in- 
hibition that would prevent a judge from filing a 
petition in bankruptcy if his financial condition 
brings him within the terms of the Bankruptcy 
Act. 

Loan to Wife of a Judge 

A lawyer made a “chattel mortgag« 
the wife of a judge in whose court he frequently 
practices, and accepted a pledge of the judge’s 
salary to secure payment of the loan. This ar- 
rangement was widely criticized by fellow lawyers 
and others, and thereafter the loan was taken over 
by the lawyer’s mother. The lawyer’s father, 
deceased, was formerly a member of the 
which the son is a member. 

The arrangement was condemned. Opinion 89 
and Canons 24 and 32 of the Canons of Prof 
Ethics were cited. The first arrangement 
obviously wrong, and the second, following, as it 
did, the first, had the [ 
a subterfuge. 


loan” to 


now 


firm, of 


) 
roressiona 


Was 


of being 


was, or appearance li’, 


Significant Changes Affecting Patent Practice 
Much confusion as to status and considerable prol 


lem as to discipline has resulted from the fact that a 


) 

1 
| 
I 
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persons admitted to practice before the Patent Office 
have been designated as patent attorneys. To procure 
such admission it was not necessary that an applicant 
be admitted to the practice of law, and a large per- 
centage of those so admitted are not lawyers. It has 
long been the custom of patent attorneys who are not 
and fortunately some who are lawyers—to 
and solicit business. Such solicitation and 
been argued to be permitted by a pro- 
of February 18, 1922, 42 Statutes at 


lawyers 
advertise 
advertising has 
vision of the Act 
Large, 390, which requires that advertising matter sent 
out by patent attorneys be approved by the Commis- 
sioner of Patents 

Bar Associations have had no power to affect such 
advertising unless it was by their members. The fact 
that patent practice is a special field in which only a 
small percentage of lawyers is interested is doubtless a 
factor that has contributed to the inaction against those 
who have solicited and advertised for patent business. 
That patent who are not lawyers would be 
permitted to advertise and solicit and thereby have an 
unfair advantage over the lawyer interested in patent 
practice has been an argument that has made its appeal 
to grievance committees of bar associations. This argu- 
ment had a great deal of weight as long as the word 
“attorney” was a permissible designation of any one 
admitted to practice before the patent office. Undoubt- 
edly, as long as this was so, some patent attorneys bene- 
fitted from the fact that the public did not know that 
they were not lawyers. 

At least as respects the future, this undeserved ad- 
vantage will not be enjoyed. 

On October 10, 1938, 
Office announced 


attorneys 


United States Patent 
a change in Rule 17, which provides 
for a “Register of Attorneys” and a “Register of 
Agents.”’ Only an attorney at law who is in good stand- 
ing in a court of record in the United States or a ter- 
ritory thereof may be registered as a “patent attorney.” 
All other persons must be entered upon the “Register of 
Agents.” 

The Seventy-Fifth Congress passed a helpful act, 
Public No. 498 (S. 477) entitled “An Act to prevent 
fraud, deception or other improper practice in connec- 
tion with the United States Patent 
Office, and purposes,” making it a misde- 
meanor punishable by fine for any person who has not 
been duly recognized to practice before the United 
States Patent Office to hold himself out or permit him- 
self to be held out as authorized to represent applicants 
for patents in their business before the Patent Office. 

The San Francisco Bar’s Placement Bureau 

One of the interesting manifestations of the Bar’s 
concern about its economic condition is the appointment 
bv the San Francisco Bar Association a year ago of a 
Placement Committee. In a recent report to the Asso- 
ciation, this Committee said: 

“The Committee prepared a comprehensive form of 
application to be filled out by lawyers seeking employment, 
and invited lawyers to make use of the bureau. 
Through this publication as well as through the Recorder 
and by direct communication, publicity was given to the 
bureau’s activity. As a result many applicants have regis- 
tered and their applications are on file with Mr. Martin in 
the office of the Association in the Mills Tower 

“Already lawyers of San Francisco have begun to 
make use of the Placement Bureau as an aid in finding 
suitable lawvers available for employment. A substantial 
number of positions have been filled by applicants who 
registered with the bureau. 

“Progress in facilitating placement is being made. 
The benefits accrue alike to the applicants and to those 


the 


business before 


Tor o 


her 





such 


who employ them. Those benefits can be multiplied by 
increasing use of the bureau. Lawyers having employ- 
ment available are urged to call Mr. Martin at the asso- 
ciation’s office and discuss with him the applicants available. 

“The committee are gratified with the real progress 
which has been made in this first year of the association’s 
placement activity and feel that with the continued co- 
operation of the lawyers of San Francisco the matter of 
facilitating employment of lawyers in this city can and will 
be placed on a sound and permanent footing.” 


Practice Before South Carolina Industrial 
Commission 


The South Carolina Industrial Commission has 
amended its rules governing practice before it. With 
the exception of claimants handling their own cases. 
all persons who appear before the Commission must be 
licensed attorneys. 
H. W. ArANT, CHAIRMAN, 
Committee on Professional Ethics and Grievances. 


Opinion 189 
( November 11, 1938) 

Judicial Office—The power and prestige of judicial 
office should not be used to further candidacy for such an 
office. 

Endorsement of Judicial Candidate—A lawyer may en- 
dorse a candidate for judicial office and solicit endorsement 
from others when actuated by a belief in the superior quali- 
fications of the candidate for judicial service. A lawyer 
should refrain from such endorsement when he believes 
the candidate lacks essential qualifications for the office 
or the opposing candidate is better qualified. 

A member of the bar has asked our opinion on 
the propriety of the following conduct: 

One holding a judicial office is seeking reelection 
thereto. Certain members of the bar within his juris 
diction are circulating among members of such bar a 
petition endorsing the judge for reelection. The peti- 
tion is to be used for publicity purposes in the judicial 
campaign. 

Members of such bar who favor the opposing 
candidate are embarrassed by requests to sign the 
petition. They hesitate to refuse to sign because they 
fear it will place them in disfavor with the judge during 
the remainder of his term and during the new term in 
the event of his reelection, and affect future employ 
ment by prospective clients who might hesitate to 
employ a lawyer who had not endorsed the judge for 
reelection. 

The petition has been presented to lawvers known 
to favor the opposing candidate and a number of them 
have signed it because of a feeling of compulsion. 

The Committee’s opinion was stated bv Mr. 
Puiturps, Messrs. Arant, Houghton, Brown, Miller, 
Jones and Evans concurring. 

Tudicial Canon 30 provides in part: 

“Tf a judge becomes a candidate for any judicial office 
he should refrain from all conduct which might tend to 
arouse reasonable suspicion that he is using the power ot 
prestige of his judicial position to promote his candidacy 
or the success of his party. 

“He should not permit others to do anything in behalf 
of his candidacy which would reasonably lead to such 
suspicion.” 


Canon 2 of the Canons of Professional Ethics 
reads: 
“Tt is the duty of the Bar to endeavor to prevent 


political considerations from outweighing judicial fitness 
in the selections of Judges. It should protest earnestly 
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and actively against the appointment or election of those 
who are unsuitable for the Bench: and it should strive t 


have elevated thereto only those willing to forego other 
employments, whether of a business, political or othe: 
character, which may embarrass their free and fair con- 
sideration of questions before them for decision. The 
aspiration of lawyers for judicial position should be gov 


erned by an impartial estimate of their ability to add honor 
to the office and not by a desire for the distinction the 
position may bring to themselves.’ 

A judge should not use or permit others to use 
the power or prestige of his judicial office to promote 
his candidacy for reelection or to further the success 
of a political party 

Lawyers are better able than laymen to appraise 
accurately the qualifications of candidates for judicial 
office. It is proper that they should make that appraisal 


known to the voters in a proper and dignified manne 
\ lawyer may with propriety endorse a candidate fo1 
judicial office and seek like endorsement from othe 
lawyers. But the lawyer who endorses a judicial can 
didate or seeks that endorsement from other lawyers 
should be actuated by a sincere belief in the superior 
qualifications of the candidate for judicial service and 
not by personal or selfish motives; and a lawyer should 
not use or attempt to use the power or prestige of the 
judicial office to secure such endorsement. On _ the 
other hand, the lawyer whose endorsement is sought, 
if he believes the candidate lacks the essential quali 
fications for the office or believes the opposing can 
didate is better qualified should have the courage and 
moral stamina to refuse the request for endorsement 


IMPROVING STATE STATUTE LAW PUBLICATIONS 


By Joun H. WiGMor! 


OMETIMES it seems, to the consultant of the 


Session Laws of the various States, almost as if 

the editors had been taking lessons in how not 
to do it. In fact, of course, the shortcomings are duc 
merely to lack of experience and to lack of thoughful 
ness of the readers’ needs and convenience, 

There is no central authority that can regiment the 
editors into a standard efficient styl But perhaps 
among the thirty-odd thousand lawyers reading this 
Journal, there will be enough readers in each State 
to take the matter up with their respective State au 
thorities, and to urge upon them the adoption of a 
standard method that will avoid the defects now chiefly 
current. 

I have just gone through (almost page by page) 
the Session Law volumes of all our States and terri 
tories and the Canadian Provinces for the last 5 years 
So I am in a position to suggest some of the ways in 
which those publications could be improved. No one 
of them has all the shortcomings now to be noted. But 
no one of them is perfect ; all could be improved in one 
or another respect. 

I divide my comments into two groups, Editorial 
and Manufacturing. 

I. Editorial. 

l. Date of Approval. The date of approval by 
the Governor should be placed at the beginning of the 
text of each statute, not at the end. Most editors now 
put it at the end, just because that was where the Gov 
ernor placed his signaure on the original 3ut the 
reader needs it at the beginning, when he starts to 
make note of his citation. In the last four years there 
have been Motor Vehicle Acts, Insurance Acts, vari- 
ous Welfare Acts, etc. ranging from 25 to 100 pages 
long. Just when you have found the section that you 
want, you turn back to the beginning to get the num 
ber of the act, and then find that you have to paw over 
scores of pages in the other direction to locate the date 
of approval Then you lose your place at the section, 
and have to find it again \fter several operations, 
and some ejaculations, you finally get a note of the 
exact citation. All this is needless 

2. Chapter Numbers. Every act should be seri- 
ally numbered at the beginning, either as “Chapter” or 


“Number.” Some States still fail to do this. In soni 
States the citation goes by the page-number of the 
ume. In others, it goes by the date of approva 

which is most unreliable of all, because many acts are 


signed on the same day. In these last two groups one 
therefore has to note both the date of approval and the 
page-number, if one is not sure which method of cita 
tion is used by the Courts in that State 

3. Page running head should have on one sid 


n 


the name of the State and on the other side the numbet 


of the act. To have to turn back and make sure 
waste of time 

Also, the page running head should contain 
topical name of the statute. Several States now pro 


vide, in many statutes, for a topical title to be used in 
its citation, e. g. Child Welfare Act; this title should 


appear in the page running head. The five years 


have produced many long systematic acts ; so that oftet 
when I have found in searching through such an act 


the section that is relevant to my purpose, I have had 
to keep turning back to its first page to be sure that | 
have the correct title to the act. 

+. Beginning page. Each act should start on a new 
page, and a right-hand page. All the Canadian Prov 
inces use this method. It has three advantages: It 
allows the original type or plate of the Act as passed 
to be used, without re-setting the type, in the volume 
as finally printed, and thus economizes in type-setting 
It avoids the need of new proof-reading, and thus mini 
mizes the risk of errors. It enables persons interested 
in particular acts to obtain numerous copies as needed 
without buying whole volumes or re-mimeographing the 
particular act. 

5. Contents of Act. Every act should 
fixed a contents table, using the catchword headings of 
each section. For lack of this, the numerous long acts 


have pre 


of the last five years cause a wearisome waste of time 
in searching for the desired section. Imagine search 
ing through a 100-section Blue-Sky Law or Insurance 
Code or Unemployment Compensation Act or Income 
Tax Act for a particular provision which you know is 
somewhere there, yet a contents table is lacking! 

6. Indexing. The indexing varies from perfect t 
worthless, in the various States. In my work I find 
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many indexes hopeless; I have to go through the vol- 
ume page by page 

The index should be in large type. Most editors 
try to economize on their index-type. The small type 
leads to errors in search and is bad for the eyes. 

A fine practice in most Canadian Provincial vol- 
umes is to print at the end, on colored paper, not only 
a topical index to that year’s volume, but also a 
cumulative index to all acts, subsequent to the last Re- 
vised Statutes, showing the annual statutes in each year 
that have amended the Revised Statutes. Without 
such a help, the brief-maker who is checking up on the 
present validity of any section of the Revised Statutes 
has a wearisome and wasteful task. 

7. Contents-Table. *At the beginning of the whole 
volume should be a table of contents listing all the acts. 
When the reader is searching for a particular act, this 
saves guesswork in using the index. Every ordinary 
book has a contents-table; why not a laws-volume? 

8. Section Catch-words. Many States supply, for 
each section of an act, a catch-word, in brackets. This 
can and should be done in all States. The waste of 
time, otherwise, in scanning a long statute for what 
vou want is enormous. 

9. Title-page. Some States have no year-date on 
the title-page,—which is most egotistic. 

Some States do not print there “Published by Au- 
thority,” or the equivalent, and thus the book has no 
certainty of being admitted in evidence in another 
State. 

10. Amendments. The meanest task of all, for 
the diligent brief-maker, is to find out the precise tenor 
of an amendment. This, of course, is a matter of draft- 
ing rather than of editing; but it bears so directly on 
the use of the printed book, and is at present so greatly 
in need of reform, that I cannot refrain from calling 
attention to it. 

There are three ways in use: 

In a very few States, the precise change is stated 
in words, thus: “Ch. 44, sect. 2, is amended by omit- 
ting the words ‘and shall file a copy thereof’ in line 14 
after the words ‘county recorder’s office’ and inserting 
in line 22 after the words ‘thereof’ the words ‘provided 
that the consent of the judge is first secured’.” This 
is exact, but blind ; it forces the reader to get the origi- 
nal and compare it line by line and word by word, and 
then copy it out for himself. 

In most States, the amending act is thus phrased: 
“Ch. 44, sect. 2 is hereby amended to read as follows,” 
without any indication of the change. This forces the 
brief-maker to peruse the two versions, old and new, 
line by line and word by word; and as often as not he 
finds that the change does not affect his point at all. 
In a certain New York statute of 1935, the Legislature 
amended a 40-line section of the Code of Civil Proce- 
dure by this plan, merely repeating the whole amended 
text, and then in 1936 they amended the 1935 amended 
text in the same manner. Just think of the waste of 
time caused to practitioners in trying to find out pre- 
cisely what were the changes! 

The third way is used by no State systematically, 
but by some States occasionally. It is the method re- 
quired by the Federal House of Representatives’ Rule 
XIII, par. 2a, for a committee report presenting a bill 
that amends an existing statute; thus: 

“.. . It shall include in its report or in an accom- 
panying document— 


(1) The text of the statute or part thereof which 
is proposed to be repealed ; and 

(2) A comparative print of that part of the bill 
or joint resolution making the amendment and of the 
statute or part thereof proposed to be amended, show- 
ing by stricken-through type and italics, parallel col- 
umns, or other appropriate typographical devices the 
omissions and insertions proposed to be made.” 

This method can and should be used in the print- 
ing of all acts that amend existing acts. 


II. Manufacturing. 

1. Many States put out a volume with poor sew- 
ing and binding. Canada and Massachusetts here set 
an excellent standard that should be copied. 

2. Generously large type should be used. In a 
book where each word is important, the reader’s eyes 
should be kept in mind by the publisher. 

3. The title-words on the back should emphasize 
the State-name and the date. Some States prevent 
quick handling by stamping the title thus: 


SESSION LAWS 
of 
Caronia 
1935 

The front outside cover should bear again the 
same inscription, so that when the book lies flat on 
your table you readily see which is the book that you 
seek. 

4. Why economize on binding by making the vol 
ume too large for practical use? The 1934 volume of 
Canada’s Dominion Session Laws is six inches thick! 
The New York Session Laws annual volume is about 
as thick. Such bulky books are tiresome to handle 
and the binding soon breaks. 


Well, here are a few points that would save mil- 
lions of hours annually for a hundred thousand law- 
vers reading fifty thousand pages of laws. 


Through English Eyes 


“In the United States, where everything is on a 
colossal scale, where, if we may credit the reports of 
travellers, even the trees of the forest reach such an 
altitude that to scan their tops the combined vision of 
two men and a boy is requisite, it is not surprising that 
the American Bar Association, which recently held its 
annual meeting, should have attained to a membership 
which, numerically as well as in the variety of its activ 
ities, makes the corresponding body with us shrink into 
a mere dwarf. The American Bar organized them- 
selves into an association in 1878, and since that year 
it has published a report of its meetings, which for 
variety in the subject matter discussed has left nothing 
to be desired. Each year, and this has been no excep- 
tion, the discussions have been fruitful for good, and 
the JourNnat, which was founded in 1915, and which 
appeared first in small octavo, but for some years past 
has blossomed into quarto, has invariably contained the 
record of current topics of interest to the lawyer which 
makes it worthy of study by the Profession in this 
country as well as by those for whom it immediately 
caters."—The Law Times, London. 

Nov. 7, 1938. 








THE LAWYER’S OUTLOOK TODAY 


Instead of Standing Today as the Unquestionable Instrument of a Thoroughly Established Social 


Order the Law Is Called upon, under Complex and Changing Conditions, to Justify Its Works— 


Thus the Lawyer Still Has an Appealing and Developing Calling, Demanding All That Study, 


Character and Application Can Give, and Offering a Significant Part in More Satisfying Devel 


opment of the American Way of Life* 





By ArTHUR A. BALLANTINE 
VUember of the New York and Massachusetts Bars 


HE prospect of the lawyer as it appeared at the 

Harvard Law School in the earlier decades of the 

century was highly pleasing. On attaining pro- 
fessional ability under the impetus of the stimulating 
instruction which was there provided, the student could 
look forward to well-rounded activity in a calling of 
accepted usefulness, carried on in a firmly-established 
and fruitful social order. In this time of uncertainty 
and change, the lawyer’s outlook can well be re- 
examined. The subject concerns not merely the thou- 
sands of eager students in law school today but the 
scores of thousands at work in the profession, and the 
public as well. 

In those early decades the general American plan 
of life was unquestioned. Its accepted economic basis 
was that of individual responsibility and initiative oper 
ating of course with private property. The individual 
was the central objective: he had assured rights, 
deemed to rest upon innate principles 

Except in a few fields the function of the Govern 
ment was to prescribe in general terms the rules of 
conduct: to act as umpire, furnishing forums for the 
determination of private rights. The Constitution, 
especially through the “bill of rights,” was deemed to 
express that philosophy and to represent an ultimate 
development in the art of government. 

The justices of the Supreme Court, as final ex 
pounders of the Constitution, were not merely admired 
but venerated. They were criticized at times, but no 
one thought of directing at them the shafts of ridicule 
and irony—or of anything that smacked of packing the 
court. All courts were respected. 

The law was universally accepted as the necessary 
means of protecting human rights, reconciling conflicts 
and furnishing an assured basis of productive economic 
action. It was viewed as indispensable to the opera- 
tion of the best plan which man had devised for the 
fullest nourishment and development of the life of the 
individual. The lawyer by his very calling was a 
public servant. 

The law was regarded as by no means static but 
as flexible and capable of responding to changing social 
needs, as it had responded in England, through the 
development of the principles of equity and of the law 
merchant. 

At the Harvard Law School, under the inspira- 
tion of Dean Langdell, the method of legal teaching 
was thought to have reached full flower in the case 
system. The study of law by the consideration of 





*Address delivered at meeting of the Associate Harvard 
Clubs, Chicago, May 21. 


actual cases, instead of by the perusal of text books, 
had vividness and stimulating power previously un 
equalled. At the same time the content of the law 
was being enriched by intensive study of early legal 
material by great scholars. 

Teaching at the law school was a galaxy of bril 
liant scholars and expositors. Langdell had passed on, 
leaving the legacy of his method, and so had James 
Bradley Thayer, but we had Dean James Barr Ames, 
who so remarkably combined learning with charm, the 
profound John Chipman Gray, and those two masters 
who just this year are laying down their duties, Samuel 
Williston and Joseph Henry Beale. Under them and 
their associates the spirit of the student body, then very 
much smaller than now, was of unflagging enthusiasm. 

From outside came invigoration from great figures 
in the profession—among others, Elihu Root, William 
Howard Taft, Joseph H. Choate, John G. Johnson and 
James C. Carter. 

There were some less pleasant aspects of the 
scene. It was suggested that the money-making 
of the profession was overcoming ideals of service and 
that lawyers were becoming subservient to business. 
Yet legitimate money-making was not then thought of 
as a crime, and proper service to business was regarded 
as service to society. In comparison with the business 
man, the lawyer could comfort himself with the thought 
that his calling was on the whole rather more objective 
and more distinctly professional. 

Lawyers were indeed criticized as being unduly 
conservative, and that is perhaps their general ten- 
dency. In the beneficent development of the Work- 
men’s Compensation Acts, which was then taking place, 
lawyers as a group did not display the leadership which 
might have been desired although there were indi- 
viduals who did, like the late Joseph P. Cotton. Yet 
there were signs of a broadening attitude. Professor 
Roscoe Pound, as Dean of the Harvard Law School 
in the latter part of the period, was active in spreading 
the view of law as a conscious and purposeful social 
agency. Senator Root became the inspiration of the 
great task of restating the law through the American 
Law Institute. Bar associations were increasing their 
activities. In those days the young lawyer who devel- 
oped aptitude had little doubt as to his future. He had 
before him an intellectual occupation. He was to live 
with learning, in daily contact with records of vigorous 
thought. He had ahead the stimulus of the constant 
development of the powers of analysis and expression, 
both written and oral. He was to have broad human 
contacts. He was to keep abreast of current social 
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developments. While he could look forward to 
adequate financial reward, he could also take satisfac- 
tion in the sense of service. Opportunities for giving 
his time wholly to public service were likely to come 
his way. 

A distinguished college president not long ago 
quoted some one as having said to him that the chief 
attribute for success in the law was guile. Guile may 
creep into any field, even the academic field, yet so 
far as I have been able to learn it was certainly far 
from the predominating quality of the successful 
lawyer. Indeed, understanding, industry, character 
and reliability were his chief aids. In general, clients 
were trying to do a legitimate business and to find the 
proper ways of doing that business. 

Then came the great depression, which still con- 
tinues, and has worked such changes, both in the facts 
and in the mental perspective. Prolonged deficiency in 
the way of life which was supposed to produce that 
economic sustenance and opportunity with which the 
citizen could actually enjoy his liberties, brings funda- 
mentals into question. Here, however, we are consid- 
ering only the impact of the new condition upon the 
legal profession 

In their incomes, lawvers have suffered like those 
of other callings, although probably less than some. 
It is obvious that improvement in their economic out- 
look depends upon the realization of sustained business 
recovery. It is also obvious that unless what we know 
as our system of free enterprise is preserved, the out- 
look for the profession is something close to liquidation. 
There is little field for lawyers in Russia, Germany or 
Italy. For purpose of discussion, however, we may 
assume that liquidation is not in the offing. 

The immediate point is that instead of standing 
today as the unquestioned instrument of a thoroughly 
established social order, the law is called upon, under 
complex and changing conditions, to justify its works. 

It seems hardly accurate to say that the law and 
lawyers must develop a social point of view. There 
has always been such a view, only it was supposed 
that the service of the law to human needs was mainly 
automatic, like that of the sun and rain. Now thought 
and discussion of the subject must be more explicit. 
The people are from Missouri 

In what spirit shall the new questions be dealt 
with? Mr. Stuart Chase would have us start with the 
premise that most legal terms are full of error,—part 
of the “tyranny of words.” He would urge that any 
idea that meanings reside in our phraseology is “a 
branch of sorcery, a relic of the magical theory of 
names.” 

Professor Arnold, now Assistant to the Attorney 
General, warns us vividly that our legal ideas are 
merely symbols or “folklore,” and that our notions of 
truth are but prejudices blinding us to intelligent con- 
sideration of practical results. 

The picturesque expressions of Mr. Chase and 
Professor Arnold may not entirely convince us, but 
we should not be deaf to the call for a higher degree 
of objectivity in our thinking about the law—even if 
that objectivity sometimes escapes those thinkers them- 
selves. Even if we feel as deeply as did any founding 
father that the individual must not be submerged into 
the state, we must recognize that lines of government 
activity cannot be drawn quite so sharply as of old. 
Conditions are more complex. 

Take the Constitution. We do not have to agree 
with Stuart Chase that in past thinking “the Consti- 














































tution is a kind of chalice like the Holy Grail suffused 
with ethereal light.” Nor yet with Arnold in the 
thought that “the Constitution had become a kind of 
hair shirt through the wearing of which salvation could 
be attained.” We can recognize, however, that the 
Constitution is a legitimate subject for questioning, as 
indeed the framers thought when they provided for 
orderly amendment. 

We may think that the Constitution as the frame 
work of our national government should be subject to 
change only in the manner expressly provided for, and 
not directly or indirectly through ordinary legislation. 
We may think that its guaranty of our accustomed civil 
liberties—freedom of conscience, of assembly and peti- 
tion, of fair trial and of free speech—should be fully 
preserved, especially in a time when free speech needs 
so much attention, as Grenville Clark has been demon 
strating. 

On the other hand, we have to recognize that 
whether that storm center—the due process clauses— 
should be left to go beyond guaranties of orderly legal 
procedure and should continue to subject legislation 
to some judicial test of what may be regarded as 
inherent fairness, is a proper subject for searching 
debate. Of course it is mainly the application of those 
clauses that makes the Supreme Court controversy. 

We would hardly go along with Professor Arnold 
in regarding the justices of the Supreme Court “as 
nine old men reciting the parables of the law,” or feel 
that “the Supreme Court of the United States has for 
years offered a more fascinating study in primitive 
ritualism than anything the Maylasian tribes had to 
offer.” At the same time, we may recognize that the 
nature of the judicial process, as well as deficiencies 
of court procedure, are fair subjects of investigation. 

It may well be that the courts themselves cannot 
do the whole job of deciding controversies, and that 
this classical procedure must increasingly be supple- 
mented by utilization of more specialized administra- 
tive agencies. In this field there has indeed been an 
astonishing development,—some of it relatively suc- 
cessful, as in the case of the workmen’s compensation 
commissions—some of it clearly not yet satisfactory, 
as in the case of the National Labor Relations Board. 
Instead of stubbornly opposing such developments, 
sometimes more effective and prompt in operation than 
court procedure, the lawyer can constructively insist 
on the development by commissions of personnel and 
procedure better adapted to promote fairness. Prac- 
tice in and about such commissions is an increasingly 
important part of the lawyer’s work todav. 

Legal doctrines, long established, call for review 
and amendment in many fields. The enormous busi- 
ness in the sale of securities which flourished before 
the depression was conducted mainly under the old 
rule of caveat emptor—“Let the buyer beware.” The 
Federal Securities Act of 1934, as the President said. 
changed the rule to “Let the seller beware.” There 
was abundant social reason for a change in that direc- 
tion. We had too much “hit-and-run” finance. The 
Securities Act, and the Stock Exchange Act. may 
necessarily complicate and hamper the process of rais- 
ing capital and may be much improved in technique. 
Yet, notwithstanding the fact that such acts lay greater 
burdens on those who issue securities and their 
advisers, we would not go back to mere state regu- 
lation. 

In determining liability to another for personal 
injury the common law finally relied almost wholly 
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upon the test of fault. If, and only if, the injury hap 
pened through fault on the part of the defendant and 
without fault on the part of the plaintiff, was the 
defendant liable. If liable at all, he was liable for the 
full damage as determined by a jury. 

Years ago it was seen that this fault 
applied to accidents to workers in modern industry, 
did not produce justifiable human results. The Work 
men’s Compensation Acts substituted the principle of 
absolute liability on the part of the employer, irrespec 
tive of fault, for accidents resulting from the operation 
of industry, this liability being protected by adequate 
insurance and promptly realizable. These acts have 
abundantly justified themselves. 

Further application of that principle, which has 
proved of such great utility, can doubtless be made, 
notably in the field of liability for personal injuries 
caused by automobiles. These present a great class of 
cases arising out of modern traffic conditions in which 
human results from the application of common law 
methods are deplorable. Yet in this field also the 
greater number of lawyers tend to cling to the old 
common law method—we may hope not solely because 
that method promotes a certain type of legal business 

In earlier days, an emplover of labor could refuse 
to deal with representatives of his workers and could 


basis, as 


conduct his relations with them pretty much as he 
chose. Now. of course, we have the Wagner Act. with 
the emplover’s conduct nrescribed in great detail. We 


may well believe that the act needs to be rounded ont 
so as to applv equallv to the worker. and that it should 
deal with such naralvzing phenomena as the sit-down 
strikes. No one suggests. however, doing without a 
Federal Labor Relations Act. Here is a vital field in 
which old rules have changed and law multiplies. 
Intelligent discussion is not with regard to repeal but 
with regard to improvement. 

One of the achievements of the common law was 
to work out principles covering the liabilities of fidu- 
ciaries to those who relied upon them. Investigation 
has called attention to serious abuses of trusts. Per- 
haps those reports exaggerate the extent of the abuses. 
Yet we are not unnaturally in the course of having 
new law with regard to certain types of fiduciaries. Let 
us hope that time enough will be taken by Congress 
to make that a wise law 

Most of the new developments are reflected in new 
statutes, federal and state. These statutes greatly 
increase the complexities of leral practice. Often formu 
lated in haste and nassed without adequate considera 
tion, they present inconsistencies and gaps, and leave 
questions which are hardly susceptible of reliable 
answer. The result is that the burdens of the lawyer 
have greatly increased. He needs all the equipment 
in education, ability and character formerly required 
for effective service, and needs also more industry and 
a broader outlook than ever. 

Law schools are wisely responding with improve- 
ments in legal instruction. The pioneering case system 
was a permanently valuable development, but it must 
be supplemented by instruction and study, both broader 
and more intensive 

For the time at least the field for legal work has 
not diminished: it has increased. Material reward is 
undoubtedly less than a decade ago, yet the oppor- 
tunity for service that benefits not merely the client 
but the public as well is greater than ever. Under any 
system of free enterprise and individual rights there 
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what is needed 


can be no substitute for law: is good 
law and good lawyers. 

In the process, now so active, of restating, revising 
and refining legal doctrines and procedure, in develop 
ing new principles and ways, the lawyer has a dis 
tinctive contribution to make. Lay effort is undoubt 
edly needed, as the lawyer often holds back unduly 
against the new. Yet the power of analysis, the gift 
of statement, the habit of carrying effort to a conclu 
sion, which the lawyer develops, as well as his back 
ground of education and experience, are indispensable, 
to give proper body and lasting structure to new ideas 
He is particularly fitted to contribute to the develoy 
ment of methods which preserve the invaluable essence 
of the system of free enterprise, while lessening its 
abuses and shortcomings. 

The lawyer’s goal today must be to make the law 
serve the people better and deserve well of them. In 
that he has a selfish interest, but he also has an im 
netus that is far broader. That larger spirit is abroad 
in the profession. Lawyers’ associations today are far 
more intelligently set up and more constructively active 
than ever before. 

Todav the lawyer still has an appealing and devel 
oping calling, demanding all that study, character and 
application can give, and offering a significant part in 
the more satisfying development of the American wat 
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Law Librarians of Greater New York 


HE effort, long in contemplation, to bring together 
the law librarians of the Greater Citv for the pur 
mutual acquaintance and helpfulness. had a 
successful beginning at an informal meeting in 
the early evening on November 17th at the Cortile 
Restaurant, 37 West 43rd Street. 

Fortv-four law librarians and assistants were pres 
ent, twenty-seven libraries were represented. About 
thirty remained after the meeting for dinner. The Com- 
mittee which called the meeting consisted of A. A 
DeVito, Librarian. Library of the Court of General 
Sessions: Raymond C. Lindauist, Librarian. The New 
York Law Institute; Mrs. Lotus Mitchell Mills, Li 
brarian, Sullivan and Cromwell: Franklin O. Poole 
Chairman pro tem.. Librarian, The Association of the 
Zar of the City of New York: Miles O. Price. Librar 
ian, Columbia University Law School: Miss Helen 
May Smith, Librarian, Equitable Life Assurance So 
ciety of U. S. 

Organization was effected on the call of the Chair 
man, pro. tem. by the election of Lawrence H 
Schmehl, Librarian of the New York County Lawyers’ 
Association, as Chairman. Mr. Schmehl was 
power to appoint a secretary and such committees as 
might be needed to effect a permanent organization, 
provide for future meetings, programs, etc Miss 
Elizabeth Finley, Librarian of Root, Clark, Buckner 
& Ballantine, was appointed secretary 

During the course of the brief meeting there were 
numerous expressions indicating hearty approval of the 
aims of the group. Some of those invited who could 
not attend on this occasion, expressed the hope that the 
plans would be carried out and offered cooperation. 

A survey of the law library facilities of the Greater 
City indicates the existence of fifty-three libraries 
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Vember of the Chicago, /ll., Bar 


tude of the Courts 
VER since policies of automobile liability insur- 
ance have come into existence, they have contained 


certain exceptions to the general coverages. These 
exceptions, or exclusions, have been felt necessary in 
order to discourage use of the automobile under par- 
ticular circumstances in order to minimize the driving 
hazard and also, of course, to prevent liability on the 
part of the insurer in such instances. There is no ques 
tion but that if all policyholders would permit their 
automobiles to be used only in a proper and justifiable 
manner that the number of injuries and deaths from 
automobile accidents would decrease. If the insurance 
companies, by means of such exclusions, aid in secur 
ing this result then certainly courts should apply such 
exclusions properly rather than circumventing them 
wherever possible. This is proper public policy. With 
reference to a somewhat similar exclusion clause, the 
Supreme Court of Michigan stated: “To require a per 
son to secure an operator’s license and meet certain re 
quirements before driving an automobile is a regula 
tion for the protection of life and property, the wisdom 
of which can scarcely be questioned. Under the 
terms of the contract, while under such statutory pro 
hibition, plaintiff could not recover under his policy. 
To permit such recovery, notwithstanding the lack of 
a driver’s license, would tend to undermine the pro- 
tection afforded the public generally by virtue of Act 
No. 91, supra.” 

The same reasons of public policy exist with ref 
erence to the driving of a person under the age fixed 
by law. In this connection, the standard policy exclu 
sion reads as follows: “This policy does not apply while 
the automobile is operated by any person under the 
age of fourteen years, or by any person in violation of 
any state, federal or provincial law as to age applicable 
to such person or to his occupation.” This means sim- 
ply that if the driver is thirteen years of age or younger, 
there is no coverage in any event regardless of the state 
statute or any other factors. If the driver is fourteen 
years of age or over, the driving is covered unless he 
is violating some state or federal law or regulation as 
to driving age. This is the intention expressed by, 
and the clear meaning of, the words used in the policy. 

It must be remembered that a policy of insurance 
is merely a contract—an agreement between two parties 
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as to insurance protection. These parties have the 
absolute right to fix the terms and conditions thereof, 
as long as such provisions do not contravene public 
policy. Certainly a clause of this nature, wholesome in 
purpose and effect, is capable of a perfectly normal in 
terpretation. Yet, outstanding courts have found it 
very simple to do otherwise. 

In the main, these exclusion clauses have been held 
perfectly valid and enforceable.*? Accordingly, if the 
automobile is being driven by any person in violation 
of this clause, the policy does not apply to the accident 
Mississippi® and South Carolina,* contrary to the clear 


2. United States Fidelity & Guaranty Co. v. Guenther 
(1930) 281 U. S. 34, 74 L. Ed. 683, 50 S. Ct. 165; Maryland 
Casualty Co. v. Friedman (1930) C. C. A. 8th, 45 Fed. (2) 
369; Bradley V. Merchants Mutual Casualty Co. (1934) 6 Fed 
Supp. 926; Aetna Casualty & Surety Co. v. Etoch (1927) 174 
Ark. 409, 295 S. W. 376; Sears v. Illinois Indemnity Co. (1932) 
121 Cal. App. 211. 9 P. (2) 245; Acquaviva v. Madison County 
Mutual Auto Ins. Co. (1936) 285 Ill. App. 431, 2 N. E. (2) 
34; Mitzner v. Fidelity & Casualty Co. (1927) 94 Ind, App 
362, 154 N. E. 881; Shedd v. Automobile Ins. Co. (1935) 208 
Ind. 621, 196 N. E. 227; New Amsterdam Casualty Co. v 
Pickrell (1929) 230 Ky. 354, 19 S. W. (2) 955; Hossley v 
Union Indemnity Co. (1925) 137 Miss. 537, 102 So. 561; Mor 
rison v. Royal Indemnity Co. (1917) 180 App. Div. 709, 167 
N. Y. S. 732; Wagoner v. Fidelity & Casualty Co. (1926) 
215 App. Div. 170, 213 N. Y. S. 188; S. & E. Motor Hire Ce 
v. New York Indemnity Co. (1930) 255 N. Y. 69,174 N. E. 65; 
Jones v. American Employers’ Ins. Co. (1931) 141 Misc. 88, 
252 N. Y. S, 250; Letson v. Sun Indemnity Co. (1933) 147 
Misc. 690, 264 N. Y. S. 519; Weiss v. Preferred Accident Ins 
Co. (1934) 241 App. Div. 545, 272 N. Y. S. 653; Devitt v 
Continental Casualty Co. (1934) 154 Misc. 603, 277 N. Y. S 
844; Taylor v. United States Casualty Co. (1935) 156 Misc. 
607, 281 N. Y. S. 361, rev’d (1936) 269 N. Y. 360, 199 N. E. 
620; Basketeria Stores, Inc. v. Public Indemnity Co. (1933) 
204 N. C. 537, 168 S. E. 822; Crahan v. Automobile Under- 
writers (1935) 116 Pa. Super 353, 176 A. 817; Phoenix Indem 
nity Co. v. Barrett (1934) 167 Tenn. 116, 67 S. W. (2) 135; 
Hunter v. Western & Southern Indemnity Co. (1935) 19 Tenn 
App. 589, 92 S. W. (2) 878; Royal Indemnity Co. v 
Schwartz (1914) Tex. 172 S. W. 581; United States Fidelity 
& Guaranty Co. v. Baldwin Motor Co. (1931) Tex. Civ. App., 
34 S. W. (2) 815; Texas Indemnity Ins. Co. v. McLelland 
(1935) Tex. Civ. App., 80 S. W. (2) 1101; Cullen v. Trav 
elers’ Ins. Co. (1934) 214 Wis. 467, 253 N. W. 382 

3. Hossley v. Union Indemnity Co. (1925) 137 Miss. 537, 
102 So. 561. However, in a different type of exclusion clause, 
the court refused to apply the causal connection test, stating 
that the only relevant matter was whether or not the act was 
prohibited by the policy. “The appellant cites and relies upon 
the case of Hossley v. Union Indemnity Co., 137 Miss. 537 
102 So. 561, but we do not think that case is applicable here 
On the facts of that case, we think it is perfectly sound. There 
the injury was not occasioned by the operation of a car by the 
plaintiff, but was occasioned by the negligence of the opposite 
party doing an affirmatively negligent act.” Adams v. Maryland 
Casualty Co. (1932) 162 Miss, 237, 139 So. 453. As neat a 
bit of judicial juggling by saying nothing at all, as one may 
encounter in a long period of time. In the Hossley case, the 
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wording to the policy, have declared that they will not 
hold the insurance conipany to be free from liability 
unless it is affirmatively shown that there was a causal 
connection between the act complained of and the acci- 
dent. No wording is contained in the policy requiring 
such causal connection. These two courts have simply 
rewritten the contract of the parties to fit their own 
desires. Needless to say, the remaining decisions cited 
under Note 2 refuse to follow this rule. 

Let us accept the general doctrine, then, that the 
exclusion is perfectly valid. The clear meaning of the 
language, as previously indicated, is that no coverage 
is afforded in any instance where a statute as to the 
age of drivers is being violated. The sounder results, 
the writer believes, agree with this interpretation, feel- 
ing that no other interpretation is logically possible.* 
There is no reason of public policy opposed to this view. 
If the automobile is driven by some improper person 
without the insured’s knowledge and consent, the in- 
surer is not relieved of its liability to protect the policy- 
holder.* It is only when the improper person is oper- 
ating with the insured’s knowledge and permission, ex- 
press or implied, that protection is divested from the 
policyholder.” Since the policyholder has the choice be- 
tween selecting proper and improper drivers, certainly 
no hardship is worked upon him by the better rule. 





court had a perfectly reasonable ground for resting its deci- 
sion—namely, that by its demurrer, the insurance company ad- 
mitted that the collision loss occurred by reason of the auto- 
mobile being driven by an infant entirely without the knowl- 
edge and consent of the insured. Overlooking this ground com 
pletely, the court declared: “There must be some causal con- 
nection between the accident and the fact that the car was 
driven by such person.” 

4. “We are of the opinion that distinction advanced be- 
tween the excluded act and condition is without any logical 
basis. In the case before us all of the evidence is not re 
ported, and we are considering the question under the assump- 
tion that the age of the driver had nothing to do with bring- 
ing about the accident, and that the accident would have hap- 
pened if the most careful and efficient driver of mature age 
had beeen operating the automobile at the time of the accident. 
The rule established by the Reynolds case is obviously founded 
upon the reasonable view that, when the parties made the con- 
tract of insurance, they were not inserting a mere arbitrary 
provision, but that it was the purpose of the insurance com- 
pany to relieve itself of liability from accidents caused by the 
excluded condition. And there is no more reason that the 
parties to the contract of insurance would arbitrarily exclude 
liability under a certain condition than they would arbitrarily 
exclude liability in the commission of a certain act.” McGee v. 
Globe Indemnity Co. (1934) 173 S. C. 380, 175 S. E. 849. 

This result was reiterated in Bailey v. United States 
Fidelity & Guaranty Co. (1937) S. C., 193 S. E. 639. 

5. Bradley v. Merchants Mutual Casualty Co. (1934) 6 
Fed. Supp. 926; Maryland Casualty Co. v. Friedman (1930) 
C. C. A. 8th, 45 Fed. (2) 369, Jones v. American Employers’ 
Ins. Co. (1931) 141 Misc. 88, 252 N. Y. S. 250; Wagoner v. 
Fidelity & Casualty Co. of New York (1926) 215 App. Div. 
170, 213 N. Y. 188; Letson v. Sun Indemnity Co. (1933) 147 
Misc. 690, 264 N. Y. S. 519. 

6. “The defendant contends that it is not liable because 
a boy under 16 years of age had hold of the reins and was 
guiding the horse at the time of the accident. Under that con 
struction of the policy the defendant would not be liable if a 
boy on the street under 16 years of age had jumped on the 
wagon, started the horse, and injured some one. We think 
that constriction is not justifiable. The policy is intended to 
indemnify the assured against a loss suffered because of an 
injury to a third person by one of its vehicles. If such a loss 
is caused by a boy under sixteen years of age over whom 
the insured has no control, hy starting a horse, the nolicy cov- 
ers the loss. If the insured permits a boy under that age to 
drive a vehicle and have charge of it, and an iniury results 
to a third person, the policy does not cover. The insured 
furnished a proper driver, placed him in charge of the rig, gave 
strict instructions that the helper was not to be allowed to 
drive, and had a rule ‘that no driver is to allow his helper 
at any time to touch the reins to drive.’ The hoy did touch 
the reins in violation of instructions without the knowledge 
or consent of the insured or the driver. He was a volunteer 
acting on his own initiative, and his act was no more binding 
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The real controversy arises where a statute as to 
age of drivers is being violated in some respect. Let 
us assume that the gencral minimum driving age in 
state A is eighteen. Then a statute is passed by the 
legislature which provides that a person between the 
ages of sixteen and eighteen may operate between the 
hours of 8 A. M. and 6 P. M. if he possesses a junior 
operator’s license, and after the hours of 6 P. M., 
only while accompanied by an adult person ; the act also 
providing that no person under the age of eighteen may 
secure a chauffeur’s license or operate a commercial 
vehicle. Several situations may arise: 1. A boy seven 
teen years of age is operating, but he has never applied 
for or received a junior operator’s license; 2. A boy, 
seventeen years of age, who has been licensed is oper 
ating after the hours of 6 P. M., but he is not accom 
panied by an adult person; 3. A boy seventeen years 
of age has an operator’s license but no chauffeur’s 
license and is engaged in operating a commercial vehicle 

The reasoning of the better courts, the writer be 
lieves, is to the effect that the general minimum driving 
age is still eighteen and the statute only reduces the 
minimum age in certain specified cases; and, in those 
cases, the minimum age is reduced to sixteen only if 
all statutory conditions have been complied with at the 
time of the accident. The reasoning of the other juris 
dictions is to the effect that the minimum driving age 
has now been generally and unqualifiedly reduced to 
sixteen—and if the driver between the ages of sixteen 
and eighteen is violating the act, he is still not below 
the minimum age. That theory seems rather attenuated 
and unsound to the writer, but even conceding it to be 
true the driver would still seem to be operating “in 
violation of law as to age,” as prohibited in the stand 
ard policy. The answer of these specific states is that 
the violation is not as to “age” but as to “conditions” 
or “circumstances” under which the operating takes 
place. Which view is sounder, the reader must judge 
for himself. The writer will attempt to sketch the de- 
velopment of the minority doctrine under this and sim 
ilar clauses in the ensuing paragraphs. 

Connecticut was the first state to commit itself to 
the minority doctrine. In 1914, the Travelers Insur 
ance Company defended on the ground that the driver 
was operating “under the age fixed by the law.” The 
statute provided that no person under the age of eighteen 
years would be licensed, but that any person sixteen 
years of age or over could operate if accompanied by a 
licensed operator. Here the boy was under the age 
of eighteen and was not accompanied by a licensed op 
erator. The court declared: “The statute unquestion- 
ably fixes sixteen as the age under which a person may 
not in this state operate a vehicle upon the highway. 
Under that age no person may operate such a vehicle. 
Above that age any person may operate one if accom- 








upon the insured, within the meaning of the policy, than would 
have been the same act if performed by a boy on the street 
The clause in question was undoubtedly placed in the policy 
to protect the insurer from the extraordinary hazard caused by 
placing young boys in charge of horses. The average person 
in reading the policy would so understand it.” Gerka Fidel 
ity & Casualty Co. of New York (1929) 251 N. Y. 51, 167 
N. E. 169 

Also see Aetna Casualty & Surety Co. v. Etoch (1927 
174 Ark. 409, 295 S. W. 376: Raptis v. United States Fidelit; 
& Guaranty Co. (1930) 109 W. Va. 602, 156 S. E. 53. But 
see Mitzner v. Fidelity & Casualty Co. (1927) 94 Ind. App 
362, 154 N. E. 881 Texas Indemnity Co. v. McLelland (1935 
Tex. Civ. App. 80 S. W. (2) 1101 and implication of Hossley 
v. Union Indemnity Co. (1925) 137 Miss. 537, 102 So. 561 

7. Shedd v. Automobile Ins. Co. (1935) 208 Ind. 621, 196 
N. E. 227; Devitt v. Continental Casualty Co. (1934) 154 
Misc. 603, 277 N. Y. S. 844: Cullen v. Travelers’ Ins. C 
(1934) 214 Wis. 467, 253 N. W. 382. 
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EXCLUSION AS TO AGE IN AUTOMOBILE INSURANCE POLICIES 





panied by a licensed operator and if licensed, as he 
may be, if qualified, after the age of eighteen, without 
being so accompanied. . . The provision” (of the pol- 
icy) “relates solely to the question of age, and not 
at all to the question as to whether the operator has 
complied with the other requirements of the law :’”* 

It will be noted that the provision of the standard 
policy does not read “under the age fixed by law,” but 
instead reads “in violation of . . . law as to age.” 
Logically, there appears to be no real difference be- 
tween these two expressions. If a person is under 
the age required by law, then he is violating the law 
as to age. If, following the reasoning of the Connecti- 
cut Court, he is violating the law merely because he is 
not accompanied by a licensed operator, then he would 
not be violating the law as to age but as to the other 
incidental matters. Of course, in either instance, the 
majority courts would declare that no coverage is 
afforded. But Connecticut, following its own logic, 
would apparently allow a recovery in either instance. 
However, in 1928, a case squarely on all fours with the 
facts of the Brock case, identical in substance, was pre- 
sented for a declaration under the second type of clause. 
The court held that the Brock case was not in point to 
any degree and relieved the insurer of liability. Thus 
Connecticut established the rule of relieving the insurer 
if the exclusion clause is worded “in violation of law 
as to age,” as in the standard policy, but of imposing 
liability where the clause reads “under the age fixed 
by law.” 

Missouri has had occasion to consider these ques- 
tions to some extent in a slightly different manner. The 
Missouri Revised Statutes indicate that it is not neces- 
sary for the ordinary operator or driver to be licensed, 
but a commercial operator falling within the classifica- 
tions of “chauffeur” or “registered operator” must be 
licensed and cannot receive such a license below the age 
of eighteen years. This is in accordance with our third 
hypothetical. One case arose where the policy read 
“under the age limit fixed by law,” but the court therein 
held as a matter of law that the individual did not fall 
within the classifications of “chauffeur” or “registered 
operator.” Accordingly, it was not necessary to decide 
the policy question.’® A later case, however, put this 
issue squarely before the St. Louis Court of Appeals. 
The policy read “in violation of law as to age.” The 
court considered the issue and arrived at a diametrically 
opposite result from that of Connecticut as enunciated 
in the Hudak case. “It is certain,” stated the Missouri 
court, “that our statute does not contain any express 
prohibition against the operation of a motor vehicle by 
a person under the age of eighteen years. The question 
with which we are concerned here is not whether the 





8. Brock v. Travelers’ Ins. Co, (1914) 88 Conn. 308, 91 
A. 279. 

9. “Here, too, the operator was under the minimum age 
of sixteen, but under the terms of the policy here in question 
liability is not determined solely by the age of the operator 
but by the question whether the operation of the car is in 
violation of the controlling statute. That statute fixed eighteen 
years as the age at which a person could receive a license to 
operate a motor vehicle upon the highways of the state. Oper- 
ation by a person under that age was in violation of this law 
as to age, except only in cases covered by the proviso of the 
statute which permitted such operation in case of persons over 
sixteen while under the instruction of and accompanied by a 
licensed operator. The Ferguson boy, not being accompanied 
by a licensed operator, was not within the proviso of the 
statute and was therefore driving this car in violation of the 
provisions of this statute and ‘in violation of the law as to 
age’.” Hudak v. Union Indemnity Co. (1928) 108 Conn. 598, 
143 A. 885. 

10. Friedman v. Maryland Casualty Co. (1934) 228 Mo. 
App. 680, 71 S. W. (2) 491 








insured truck was being operated in violation of the 
statute respecting chauffeurs, but the question is 
whether it was being operated by him in violation of any 
statute as to age within the meaning of the policy. We 
think it was not,.’’* 

The factual situations are not identical, but the lan- 
guage and logic of the Missouri and Connecticut cases 
are certainly at odds. It is possible that Missouri may 
reach a different result under the standard policy when 
a case question is finally presented because the standard 
clause excludes operation “in violation of . . . law as to 
age applicable to such person or to his occupation.” 
The last words were inserted specifically to take care 
of cases of this type. Certainly, no excuse for persist- 
ing in this course of judicial conduct longer exists. 

Under circumstances very similar to the Koch case 
just examined, Illinois'? and Minnesota™, have seen fit 
to arrive at the same result—Minnesota, however, rely- 
ing principally upon the fact that an express statutory 
prohibition had been amended and certain acts thereby 
impliedly permitted. Since both of these courts rely 
largely upon the fact that the statutes discussed are not 
age limit statutes, but are chauffeur statutes, the writer 
believes a contrary result, in order to agree with the 
majority states, will be reached if the same factual situa- 
tions are presented under the standard form policy. 

Disregarding chauffeur’s age and license statutes 
for the moment and returning to junior operator cases, 
it is rather interesting to observe that Oregon," in ac- 
cord with the Brock case, imposed liability upon the 
insurer where the clause read “under the age fixed by 
law,” and Wisconsin’® saw fit to relieve the insurer of 
liability, by following the Hudak case where the clause 
read “in violation of law as to age.” In each such case 
the operators were fifteen years of age, and while junior 
operator’s licenses could be secured between the ages of 
fourteen and sixteen years. Neither driver was operating 
properly pursuant to the provisions of such a license. 
The Oregon operator possessed none at all, while the 
Wisconsin boy was operating at night. It is rather 
interesting to speculate upon the result each of these 
jurisdictions might have reached if the language of the 
policy in each case had been transposed. 

New York, as a state, has reached perhaps the 
most startling denouement or anticlimax of any juris- 
diction in the United States. For years, its decisions 
had been pointed out as the soundest and best reasoned 
of any in the United States. Situations where this 
jurisdiction had held the insurer to be relieved of lia- 
bility logically demanded such result. Several such 
cases were as follows. Where an unlicensed operator, 
not accompanied by a licensed person, was driving in 
violation of statute, the exclusion clause reading “in 
violation of law as to age” ;’* an identical situation to 
above, with exclusion clause reading “under the age 


11. Koch v, Menaugh (1935) Mo. App. 84 S. W. (2) 383. 

12. Bitzer, et al. v. Southern Surety Co. (1924) 245 IIl. 
App. 295; Midwest Dairy Products Corp. v. Ohio Casualty Ins 
Co. (1934) 356 Ill. 389, 190 N, E. 702. 

13. Mannheimer Bros. v. Kansas Casualty & Surety Co. 
(1920) 147 Minn. 350, 180 N. W. 229. 

14. Johnson v. Travelers’ Ins, Co. (1934) 47 Ore. 345, 
32 P. (2) 587. 

15. “Neither section requires an insurer to cover a per- 
son under fourteen years of age, for the reason that such person 
is not authorized by law to drive a car and a person under 
sixteen and over fourteen is not authorized to drive a car at 
night, so he is not, while driving at night, a person of an age 
authorized to drive at such time.” Witzke v. Koenig (1937) 
Wis., 272 N. W. 864. 

16. Morrison v, Royal Indemnity Co. (1917) 180 App. 
Div. 709, 167 N. Y. S. 732. 
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fixed by law” ;* operation by holder of junior operator's 
license after dark, in violation of statute, where policy 
exclusion was worded “contrary to law as to age” ;** 
operator having no junior lice nse and exclusion reading 
“under the age fixed by law” ;’® similar to last case ex 
cept policy contained provision “in violation of law as 
to age” ;*’ operation by fourteen-year old boy, although 
accompanied by assured, with policy wording “under 
the age limit fixed by law” ;** junior operator, in viola 
tion of statute, driving car at midnight where policy 
read “under the age fixed by law.” 

It will be seen that in every one of the above cases 
the New York court found for the insurer, regardless 
of the widely divergent wordings of the policies—like 
wise regardless of the varying factual situations. One 
element, however, was clear in every case. The opera 
tor was violating the statute by operating under the cir 
sumstances in question, which would not have been the 
case had he been eighteen years of age or over. It was 
quite clear that the parties had intended to exclude such 
operation from the protection of the insurance and so 
the court gave effect to this intention. In 1936, how 
ever, in an appeal of the last case discussed, Taylor 7 
United States Casualty Co., the Court of Appeals over 
threw this weighty line of authority. The policy clause, 
as before indicated, read “under the age fixed by law.” 
Fastening upon the reasoning of the Brock case, the 
court declared: ““A boy over sixteen years of age pos 
sessing a junior operator’s license may lawfully drive 
an automobile, although the time during which he may 
drive is restricted. This boy was seventeen years of 
age and possessed a junior license. He was not, there 
fore, a person under the age fixed by law or under the 
age of fourteen years in any event; why, then, does the 
defendant complain? Is it because the son violated the 
restrictions imposed on a junior licensee? The clause 
in the policy does not deal with the violation of the 
terms of a license. The provision relates solely to the 
question of age and the rate was old enough lawfull) 
to drive an automobile. If the insurance company de 
sired the exc clusion clause to cover not only a case whe re 
17. “Tt is cleverly argued that this 18-year restriction was 
a restriction upon procuring a license, and not an age limit for 
the drivers of automobiles; but the contention is not substan- 
tial. The law plainly prohibited a person under eighteen years 
of age from driving an automobile in this state after the act 
above quoted took effect. If a person cannot drive an auto 
mobile on the public highway without a license, and cannot 
have a license until he is eighteen years of age, he plainly can 
not drive a car until he is eighteen years of age.” Wagoner 
v. Fidelity & Casualty Co. of N. Y. (1926) 215 App. Div. 170 
213 N. Y. S. 188 

18. “There is no ambiguity in the policy language in this 
case. The insured car was not to be operated contrary to law 
as to age. To operate the car in a city and later than one 
half hour after sunset it was mandatory that the operator be 
18 years of age. No license to so operate could be granted to 
one under that age. . . At the time and place of the accident 
out of which this action arose the driver of the car had no 
legal right to operate it. At that time and place he was an 
unlicensed operator because of his age. The insurance contract 
excluded coverage when the car was being operated contrary 
to law as to age. When the insured accepted the policy she 
did so subject to its unambiguous provisions. The operation 
of her car under the circumstances disclosed here was a vio- 
lation of the provisions of her contract with defendant, and 
consequently the defense sought to be stricken out is sufficient.” 
Jones v. American Employers’ Ins. Co. (1931) 141 Misc. 88, 
252 N. Y. S. 250. 

19. Letson v. Sun Indemnity Co. of N. Y. (1933) 147 
Misc. 690, 264 N. Y. S. 519. 

20. Weiss v. Preferred Accident Ins. Co, (1934) 241 App 
Div. 545, 272 N. Y. S. 653. 

21. Devitt v. Continental Casualty Co. (1934) 154 Misc 
603 277 N. Y. S, 844. 

22. Taylor v. United States Casualty Co. (1935) 156 
Misc. 607, 281 N. Y. S. 361 


the driver is under the age fixed by law, but also a 
case where the terms of the license are violated, it should 
have so specified. The court is not at liberty to inject 
a clause into the policy or to make a new contract for 
the protection of the insurance company.” 

It should be noted that this was a fot ir to three 
decision with Justices Lehman, O’Brien, and Hubbs dis 
senting. This pronouncement overthrows the results 
of four of the early cases, having no effect, however, 
upon the other types of clauses. It is fairly safe to pre 
dict that with this staunch minority of three 
New York court will continue to relieve the insurer of 
liability under similar cases where the standard exclu 
sion clause is considered—in other words, following the 
Connecticut rule completely. We may fairly safely 
hazard that the Hudak case will control results unde 
the standard policy. However, New York results are 
never a safe speculation. 

The Federal courts have not been prone to favor 
this legal rope-skipping. ‘The acute discrimination and 
minute perceptions required to reach such results are 

definite disfavor. In one case, the policy exclusion 
read ‘“‘under the age limit fixed by law.” The Circuit 
Court of Appeals acknowledged the validity of the clause 
but felt that a city ordinance could not increase the 
minimum age limit if a state law was in effect.** The 
United States Supreme Court held that the higher or 
more rigid age limit was controlling and reversed the 
Court of Appeals.*® It should be noted that the stand 
ard policy refers to only federal, state, and provincial 
laws and deliberately omits reference to municipal 
ordinances. It was the intention of the drafters thereby 
to overcome the effect of this decision and to liberalize 
the policy provisions to this extent. In two instances of 
commercial operation under the age of eighteen years, 
the federal courts have held that statutory provisions 
in regard to chauffeurs’ licenses were being violated and 
the insurer was thereby relieved of liability 

From our hurried examination of this very im 
portant exclusion clause, it is evident that tl 


judges, the 
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there will 
probably be uniformity in decisions arising under the 
standard policy. In each of the cases examined whicl 
permitted recoveries under other forms of policies, re 
coveries would probably be denied under this different 
wording. The trouble, however, has not really been 
in the wording of the clause, but rather in the mental 
attitude of the courts. The individuals composing them 
have felt a certain spirit of nobility, of chivalry, in hack 
ing at the assets of insurance companies to award a 
verdict to an injured claimant. It is hard to resist this 
human reaction of sympathy. The courts forget, how 
ever, that they are despoiling the funds belonging to 








23. Taylor v. U nited § States ( Casualty Co. ( 1936 269 N. ¥ 
360, 199 N. E. 620. 

24. ne States Fidelity & Guaranty C 
(1929) C. C. A. 6th, 31 Fed. (2) 919. 


suenther 


25. 281 u S. 34, 50 S. Ct. 165, 74 L. 683 
26. A. In Bradley v. Merchants Sentual Casualty Co 
(1934) D. Ct. Maine, 6 Fed. Supp. 926, the policy read “ 





the age fixed by law.” The driver had no operator’s > 
and no chauffeur’s license, nor could he have obtained the lat 
ter. The court was referred to the Bitser and Brock cases 
Referring to them he stated, “The reasoning in the above cases 
is not satisfying. The conclusions seem to do violence both 
to the language and the manifest purpose of the limitation- 
substantially the same in the statute and the insurance policy- 
which purpose manifestly is exclusion from liability on any 
occasion when, by reason of the age of the driver, the motor 
vehicle is being operated in violation of the law.” However, 
the court goes on to say that if he had been operating his own 
car, he could have been protected even though he had no license 
This was proper as the state statute was worded with this in 
view. 

B. In Maryland Casualty Co, v. Friedman (1930) C. C. A 
8th, 45 Fed. (2) 369, the identical situation was involved and 
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great groups of policyholders and investors—and they 
are creating precedents of law which cannot be hurriedly 
overthrown. Furthermore, by encouraging such drivers 
who are young and often unworthy of trust, they are 
defeating the purpose of those exclusion clauses and of 
the state statutes. They become personal abettors and 
contributors to the great toll of accidents and deaths 
which is mounting every year. This undue generosity 
has far-reaching and most undesirable effects. 

Let us hope, therefore, that the adoption of the 
standard policy will lead to a logical and proper inter- 
pretation of this exclusion clause. 


Totalitarian Justice 
i from page 976) 


would be panini Nevertheless the Court 
accepted it as sufficiently persuasive to serve as the 
basis of its finding above quoted. 

Apparently anything offered by the prosecutor 
is acceptable to the Court. Nothing could better 
illustrate its perfunctory role. Instead of acting 
aS an impartial tribunal after the police and the 
prosecutor have concluded their inquisition and 
procured confessions from the accused, the Court 
seems to act on the assumption (to paraphase 
Anatole France):—‘The accused have confessed. 
Therefore they are guilty. If they did not confess 
because they are guilty, then they are guilty be- 
cause they confessed.” 

The reader should not conclude that these 
spectacular trials were entirely baseless. The par- 
ticular charges may have been fabricated, facts may 
have been invented or distorted, opposition to the 
regime may have been magnified into treason, but 
it would be irrational to suppose the defendants were 
executed for no reason whatsoever. 

Throughout the record with all of its palpable 
distortions and weird fabrications there runs an 
underlying current of proof of opposition to the 
Stalin regime. That all of the defendants were 
united in a common conspiracy for the forcible 
overthrow of the regime is very doubtful; but with 
the exception of such defendants who may have 
been included to fill the role of scapegoats, it seems 
that the others were executed either because they 
aimed to carry out a coup against Stalin or because 
they represented natural foci around whom dissat- 
isfaction and opposition tended to rally. 

It must be borne in mind that since the so- 
called period of War Communism, the Soviet 
Union, because of the peculiar conditions and dif- 
ficulties with which it was confronted, has under- 
gone an evolution from the tumultuous release of 
its early days when its immediate goal was the 
establishment of a free social order to its present 
stage which is a totalitarian state dominated by a 
oungre authoritarian party. Such an evolution car- 


the opposite result reached as in 228 Mo. App. 680, 71 S. Ww. 
(2) 491, which decision we have already examined. A bit 
of clever squirming on the part of the plaintiff and a bit of 
careless handling on the part of the defendant later got a new 
day for the plaintiff in the Missouri Court. The Federal Court 
declared, “We are of the opinion that ‘age limit fixed by law’ 
was eighteen years for the driver of the automobile truck in 
question under the circumstances disclosed. It is conceded that 
he was under that age. The liability incurred by reason of 
- 4 accident was therefore not within the coverage of the 
policy 


( ¢ niLi 





ried with it the crushing of free thought, free 
expression of opinion or criticism.™* In a totalitarian 
state the sovereignty is concentrated in a purposeful 
leader or group which seeks to unite the whole nation 
in unanimous support of its leadership. 

Naturally such a system gives rise to dissatis- 
faction and opposition—all the more so when the 
people are called upon to make efforts and sacrifices 
to raise their cultural and living standards on the 
one hand and are more and more subjected to 
bureaucratic rule on the other. 

3ukharin and certain of the other defendants 
pointed out how opposition leaders could not func 
tion on a legal basis. Their activity must be 
directed against the party leadership which dom- 
inates the party which in turn dominates the state.’ 
The consequence was that when dissatisfaction and 
opposition arose, the regime sought to perpetuate 


itself by crushing those leaders who may have 
encouraged or sought to rally such opposition 
against it. 

However, it could not proceed against its 


opponents on any such naked, realistic theory with- 
out standing exposed as an absolute tyranny. It 
had to adopt disguises and pretenses. The oppo- 
sition had to be eliminated but the crime had to 
be made to fit the punishment. The defendants 
had to be shown as enemies of the country and the 
people—traitors, assassins, spies and wreckers. In 
the examination of the defendant Rakovsky, the 





10th Congress of the Com- 
protest against the methods 
were choked off. He said: 


71. As early as 1921 at the 
munist Party, Bukharin voiced a 
by which discussion and criticism 
“If we conducted an investigation and inquired how often our 
party elections are conducted with the question from the chair : 
‘Who is for?’ and ‘Who is against?’ we should easily discover 
that, in the majority of cases, our elections to the party 
organizations have become elections in quotation marks, tor 
the voting takes place not only without preliminary discussion 
but according to the formula: ‘Who is against?’ and, since 
to speak against the authorities is a bad business, the matter 
ends right there. If you raise the question of our party meet- 
ings, then how does it go here? Election of the presidium 
of the meeting? Appears some ‘comrade from the District 
Committee, presents a list and asks: ‘Who is against?’ No- 
body is against and the business is considered finished. : 
With the order of business, the same procedure. . .. The Chair- 
man asks: ‘Who is against?’ Nobody is against. The resolu- 
tion is unanimously adopted. There you have the customary 
type of situation in our party organizations. It goes without 
saying that this gives rise to an enormous wave of dissatisfac- 
tion. The same things are noticeable in a slightly different 
form in the succeeding ranks of our party hierarchy.” 

72. Thus Bukharin speaks of “illegal conferences which 
were illegal in respect of the Central Committee; consequently 
the organization overstepped the bounds of Soviet legality.” 
(?.. 3 386.) Again in referring to the illegal organization he 
says, “And inasmuch as they, I repeat, were illegal in relation 
to the Party, they became thereby illegal in relation to the 
Soviet authorities.” (P. 387.) Several other defendants ascribe 
their downfall to the fact that they did not adhere strictly to 
the Party Line—i.e—since no legal avenues of opposition or 
criticism were ope: to them, they were relegated to illegal 
methods. Thus Zelensky says: “The shameful example of my 
fall shows that the slightest rift with the Party, the slightest 
insincerity towards the Party, the slightest hesitation with 
regard to the leadership, with regard to the Central Com- 
mittee, is enough to land you in the camp of counter-revolution.” 
(P. 749.) Rosengoltz says: “The lesson and the conclusion 
which must be drawn from this trial by the vast masses in 
the Soviet Union consists, in the first place, in the fact that 
the general line of the Bolshevik Party must be kept undeviat- 
ingly pure. Woe and misfortune will betide him who strays 
even to the smallest extent from the general line of the Bol- 
shevik Party.” (P. 766.) Yagoda similarly says: “This is 
what just one attempt to go against the Party leads to. This 
is where people who raise their hands against the Party get to.” 
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following colloquy occur©re d \ hi h illuminates this 
point: 
“RAKOVSKY: . . . IL knew the sentiments of the 


entire opposition, their defeatist sentiments. 
VyYSHINSKY: What opposition? When was that? 
RAKOvsKY: This was in the middle of 1935, 
Laval was on a visit to Moscow. 


when 


VYSHINSKY: In this case, what opposition are you 
talking about? 

RAKOvSKY: I am talking both of the Rights and 
the Trotskyites. 

VysHInsky: But what kind of an opposition are 


they? They are a bandit gang of counter-revolutionaries. 

RAKOVSKY: Citizen 
for a long time this term. . 

V YSHINSKY: 
generally permitting yourself to use quite a number of 
such expressions, as if you were forgetting that you are 
being tried here as a member of a counter-revolutionary 
bandit, espionage, diversionist organization of traitors.’’** 


Procurator, you must excuse me, 


In your explanations today 


Thus admonished the witness resumed his tes- 
timony. In this meek acquiescence by so notable 
a figure as Rakovsky in the bullying tirade of the 
prosecutor, we have a glimpse into the essense ot 
the case and its structure. ‘Lhe defendants are sub- 
jected to the full crushing force of the totalitarian 
system. They are helpless and isolated. They are 
instilled with doubts that their course is playing 
into the hands of the outer enemies of the Soviet 
régime and they are rendered somewhat uncertain 
whether they should continue to oppose the will ot 
the party leaders. Here their previous iron dis- 
cipline as party members and their fanatical devo- 
tion to the cause to which they have devoted their 
lives may play an important role. In this way 
some of them are partially demoralized. When on 
top of this, such detendants are made to realize that 
they are inevitably lost if they persist in their 
course and that the only possible hope for them 
and their families is to contess whatever is required 
of them, they agree to enact their roles. Not ony 
must they confess their opposition, but they must 
also admit that they are spies, terrorists, counter- 
revolutionists seeking to restore capitalism and 
dismember the country. Those who retuse to con- 
fess receive no public trial. ‘here appears to be 
no other rational explanation of the strange and 
unsatisfactory nature of the case presented by the 
prosecutor, 

lt is almost needless to say that not 
dealing here with any real judicial process. The 
Soviet prosecutor does not even attempt to follow 
his own previously published views ot Soviet law 
on the worthlessness of confessions and denunci- 
ations without independent corroboration. The 
Court is used merely as an arena in which to stage 
a spectacle. It performs about the same inde- 
pendent function as a parliament in a totalitarian 
state. The day will come when such grotesque 
travesties of free democratic institutions will give 
way to a renewed and irresistible demand for 
human freedom. In the meantime it remains for 
us in our more fortunate environment to keep alive 
the spirit and the fruits of the age of enlight- 
enment. 

September, 1938. 
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London Letter 


(Continued from page 997 ) 
vacancy has been filled by the promotion of Mr. Justice 


du Parcq, who was appointed a Judge of the King’s 
Bench Division in 1932. Lord Justice du Parcq was 


called to the Bar at the Middle Temple on the 27 June, 


1906—appointed King’s Counsel in 1926, Recorder of 
Portsmouth in 1928 and of Bristol in 1929. He was 
a member of the Home Office Committee on Persistent 
Offenders in 1931, and he inquired into, and rendered 
a Report to the Home Office on, the disorders at Dart- 
moor Convict Prison in 1932. He is an Honorary Fel 
low of Exeter and Jesus Colleges, Oxford. 

It is interesting to note that promotion from the 
King’s Bench Division to the Court of Appeal does 
not carry any increase of salary. The judges of both 
Courts receive £5,000 per annum. 

The further vacancy in the King’s Bench Divi 
sion, consequent upon the promotion of Lord Justice 
du Pareq, has been filled by the appointment of M1 
W. N. Stable, K.C. Mr. Stable was called to the 
Bar at the Middle Temple on 27 January, 1913, and 
became a King’s Counsel in 1935. 

Lord Justice Finlay, Lord Justice Luxmore and 
Lord Justice Goddard have been sworn of the Privy 
Council on their appointment as Lords Justices of Ap 
peal ; and the honour of knighthood has been conferred 
upon Mr. Justice Oliver and Mr. Justice Croom-John- 
son on their appointment as King’s Bench Judges 
Opening of the Courts 

The re-opening of the Courts this year 
ceded by the Lord Chancellor’s breakfast, 
and Barristers, in the Royal Gallery of the House of 
Lords. This is the first time since the year 1930 that 
the breakfast has been held. It was discontinued in 
1931 on the ground of economy. The Judges in scarlet 
and ermine, and Barristers in wigs and gowns assembled 
at Westminster Abbey for a special service, conducted 
by the Dean. Other members of the profession attended 
mass at Westminster Cathedral. After the breakfast, 
with the Lord Chancellor in his black and gold-braided 
robes, they made their way to the Royal Courts of 
Justice in the Strand. 

Gray's Inn Treasurer 


Was pre- 


for Judges 


The Honourable Society of Gray’s Inn has suf 
fered a great loss by the death of its Master Treasurer, 
Mr. Richard Storry Deans, who was called to the Bar 
in 1893 and became a Bencher of his Inn in 1927. He 
was Member of Parliament for the Park Division of 
Sheffield from 1923-1929, and Recorder of Rotheram 
from 1928-1932. He was the author of a well known 
students’ Legal History, which went into four editions, 
and several other works, including some famous trials. 
\ memorial service was held in Gray’s Inn Chapel on 
the 13th October last, at which the Preacher to the 
Inn (Canon F. B. Ottley) officiated. 

Inner Temple 

The Inner Temple also experienced the 
two noted Benchers during the Long Vacation. Sir 
John R. Paget, Bart., K.C., died in his sleep on the 
20th August at the age of 90. He was called to the 
Bar in 1873 and to the Bench of his Inn in 1908, hav 
ing taken silk in 1902. He was a recognised authority 
on the law of banking and his book on the subject has 
reached the fourth edition. 

Sir Duncan M. Kerly, K.C., died on October 5th. 
He was the son of a solicitor and was educated at Mer- 
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chant Taylors’ school and St. John’s College, Cam- 
bridge. He was called to the Bar in 1887, was made 
a King’s Counsel in 1914 and retired from practice 
in 1931. His treatises on the Law of Trade Marks 
and Merchandise Marks are standard works, and his 
“Historical Sketch of the equitable jurisdiction of the 
Court of Chancery,” which was the Yorke Prize Essay 
of the University of Cambridge for 1899, is still re- 
garded as one of the most reliable works on the his- 
tory of Equity yet published. 

A memorial service for Sir Duncan Kerly was held 
in the Temple Church on the 27th October. 
Inheritance, Family Provision 

Among the many Acts which were passed during 
the last session of Parliament there was one of a some- 
what revolutionary character, namely, the Inheritance 
(Family Provision) Act, 1938. The Act, which will 
come into operation on the 13th July, 1939, applies to 
wills of all persons who may die domiciled in England 
after that date. If the testator leaves (a)' a wife or 
husband, (b) a daughter who has not married, or who 
is, by reason of some mental or physical disability, in- 
capable of maintaining herself; (c) an infant son; or 
(d) a son who is, by reason of some mental or physical 
disability, incapable of maintaining himself, the Court 
may, on application by or on behalf of such “depend- 
ant,” order that reasonable provision for the mainte- 
nance of that dependant shall be made out of the tes- 
tator’s net estate, if that has not already been done by 
the testator. It is, however, provided that no appli- 
cation shall be made to the Court in any case where 
the testator has bequeathed not less than two-thirds 
of the income of the net estate to a surviving spouse, 
and the only other dependant, or dependants, if any, 
is or are a child or children of the surviving spouse. 
In ordinary circumstances the order of the Court will 
provide for maintenance by way of periodical payments 
of income; but where the testator’s net estate does 
not exceed two thousand pounds, the Court has power 
to make an order providing for maintenance, in whole 
or in part, by way of a payment of capital. But such 
an order will in no case render a dependant entitled 
to more than two-thirds of the annual income of the 
net estate if the testator leaves both a wife or husband 
and one or more other dependants; or one half if the 
testator does not leave a wife or husband, or leaves 
a wife or husband and no other dependant. Any order 
made by a Court will provide for the termination of 
payments in the event of the re-marriage of the sur- 
viving spouse or, in the case of a daughter who has 
not been married, or who is under disability, her mar- 
riage or cesser of her disability; or, in the case of 
an infant son, his attaining the age of twenty-one years ; 
or, in the case of a son under disability, the cesser of 
his disability. 

A Willin Rhyme 

While dealing with the subject of wills I may per- 
haps be forgiven for quoting the following humourous 
example of the testamentary disposition of the property 
of a Mr. Joseph Bell, of Streatham, an export agent, 
as follows: 

I will and bequeave 

To her I bereave, 

Rose Georgina Bell, 

About whom all speak well. 
My chum and my wife, 


My soul and my life, 
All my estate. 
So make no mistake, 
My worthy solicitor, 
Lest o’ nights unadvisedly I frequently visit yer. 
As straw was required in the making of bricks, 
It is needful to have an executrix, 
So I appoint Miss Jane Fordham, provided she'll act, 
And as executor the work to enact, 
My brother Frank Bell, who’s acutely exact. 
This will was duly proved on the 3rd June, 1918, 
Mr. Bell having left estate valued at £1,164 :4 : 10. 
There is no evidence as to whether he has since had 
occasion to visit the solicitor. 
The Temple. S. 
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JUNIOR BAR NOTES 





By JosEPH HARRISON 
Secretary of the Junior Bar Conference 


Public Information Program Proves Successful 
HE Public Information Program, keystone of the 
activities of the Junior Bar Conference, is making 
exceptional progress: this year. After a year of 
preliminary organizational work, Milford Springer, 
Washington, D. C.. national director of Public Infor- 
mation has reported that there are now two hundred 
and fifty local directors operating in twenty-nine States. 
More than one thousand lawyers are participating in 
this educational program Radio stations have ex- 
hibited a ready willingness to accept this type of pro 
gram. There are several series of talks on public and 
professional subjects now on the air 

The scope of the program has been increased to 
include, in addition to addresses on the Administration 
of Justice and American Citizenship, the added subjects 
of Civil Liberties, Juvenile Crime Prevention and the 
Lawyer’s Place in our Social Order. Mr. Springer 
and Vice Chairman Paul F. Hannah, Washington, 
D. C., are preparing a directors’ and speakers’ hand- 
book containing information and suggestions to facili- 
tate the preparation and presentation of addresses 

Laurence R. Smith, Bartlesville, Oklahoma, Pub 
lic Information director for Oklahoma, reports good 
results from his contact with thirty-seven civic, frater 
nal, veteran and bar organizations to whom he offered 
the services of Conference members for addresses. 
State Director Edward J. Shea, Brattleboro, Vermont, 
has launched his program with radio talks on “The 
Privilege of Voting’’ given just prior to the November 
elections. This was preceded by a letter from Mr. Shea 
to every member of the Conference in Vermont calling 
for speakers. As a result Vermont now has an active 
speakers bureau. 
Conference Committee on Defense of Liberties, etc. 

Lewis F. Powell, Jr., Richmond, Virginia, was 
appointed by Chairman Ronald J. Foulis, St. Louis, 
Missouri, to act as chairman of the Conference’s Com- 
mittee on the Defense of Liberties Guaranteed by the 
Bill of Rights. Other members named to the commit 
tee are James T. Britt, Kansas City, Missouri; Fred- 
erick C. Dockweiler, Los Angeles, California; Jerome 
C. Eisenberg, Newark, New Jersey; Shields H. Ma 
son, Denver, Colorado; Francis H. Russell, Boston, 
Massachusetts ; red A. Smith, Toledo, Ohio, and Pey- 
ton D. Bibb, Birmingham, Alabama, Council Advisor. 
This special committee, whose appointment was au- 
thorized by the Conference at the Cleveland meeting, 
will work in close cooperation with the committee of 
the Association appointed by President Frank J. Ho 
gan with Grenville Clark, New York City, as chair- 
man. Mr. Powell attended a meeting of Mr. Clark’s 
committee held at New York City on November 17th 
and 18th, 1938. A thorough report on the civil liber- 
ties situation was presented at Cleveland by a special 
committee of the Council. Mr. Powell was one of the 
three members of this committee whose report stirred 
a great deal of interest and debate and resulted in the 
appointment of the present committee 
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Membership Drive Organized 

Robert M. Clark, Topeka, Kansas, chairman of 
the Membership Committee, has completed the major 
portion of the work of organizing the membership drive 
in the various States. His committee consists of twelve 
members with a representative from each circuit. State 
membership chairmen and committees have been set 
up in almost two-thirds of the States. Mr. Clark has 
outlined the work of his committee along the lines of 
last year which produced more than 1700 new mem- 
bers of Junior Bar age. This year, however, a special 
effort will be made to contact young lawyers as they 
are admitted to the profession. In many States this 
is being done by means of welcoming banquets shortly 
after their induction into the profession. 

The Committee on State Junior Bar Sections of 
which Harold M. Wahl, Jacksonville, Florida, is chair 
man, is ready to assist in the organization of State 
Junior units where none now exist and to offer sugges 
tions for activity to those in existence. This committee, 
as a coordinating agency is also giving attention to 
the furtherance of the Association program 
the States by way of State Junior Sections. An instance 
of this effort was the activity of the Junior Section of 
the Florida State Bar Association in aiding the parent 


m 
ill 


organization in its attempts to improve the organiza 
tion of the Florida bar. 

The Massachusetts division of the Junior Bar Con 
ference held a smoker reception for the two hundred 
and ninety-six newly admitted lawyers on November 
9, 1938. Leslie P. Hemry, Boston, Massachusetts, 
State Chairman, had the assistance of members of the 
Conference and the cooperation of the Boston Bar 
Association. The reception was held in the Boston Bar 
Association rooms and the Hawthorne Room of tl 
Parker House from 4:30 to 6:00 P. M. Chief Justice 
Fred T. Field, of the Supreme Judicial Court ; Honor 
able Damon E., Hall, Boston, Massachusetts, president 
of the Bar Association of the City of Boston, and 
Mr. Hemry, addressed the new attorneys. The Public 
Information Program in Massachusetts has been pro 
gressing under the leadership of State Director of Pub 
lic Information, Robert E. Thurber of Boston, Massa 
chusetts. Members of the Conference have been called 
upon to speak on behalf of the Community Fund Drive 
and also the Red Cross. Mr. Thurber, John E. Bud 
dington, Francis H. Russell, Richard H. Field and 
Mr. Hemry, all of Boston, Massachusetts, participated 
in this effort. The Massachusetts program contem 
plates luncheon meetings every two weeks at Boston 

A regional meeting of the Fourth Federal Circuit 
and the District of Columbia was scheduled to be held 
at Durham, North Carolina, on Friday, November 25, 
1938. The Durham Junior Bar Association acted 
hosts and Henry Bane, Durham, North Carolina, Con 
ference Chairman for North Carolina, was in charg 
of arrangements. Morning and afternoon sessions witl 
luncheon, as guests of the Duke University, were on 
the program of this meeting. At this writing, the de 
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tails of the meeting as held were not available. These 
will appear in the next issue of the Journal. 


Conference Program Being Rushed 


Council members and State Chairmen continue 
to report live interest and activity in carrying forward 
the Conference program. H. Howard Cockrill, Little 
Rock, Arkansas, Council Member for the Eighth Cir- 
cuit, marshalled the support of the Junior Bar for the 
effort of the Bar Association of Arkansas to have the 
Arkansas electorate adopt a constitutional amendment 
that would pave the way for bar integration. In New 
Jersey, State Chairman Leon Dreskin, Newark, New 
Jersey, held a meeting of district council members, 
county chairmen and committee chairmen on October 
20, 1938. Those attending the meeting were Guy 
lobler, Hackensack, N. J., Council Member for the 
Third Circuit, Aubrey J. Elias, Passaic, N. J., Paul 
Jenedict, Newark, N. ].; Robert B. Meyner, Phillips- 
burg, N. J., State Secretary; Maurice N. Roberts, 
Newark, N. J.; B. Bayard Strell, Newark, N. J.; J. 
Elmer Matthews, Lakewood, N. J.; Earl Ogden Ben- 
nett, Asbury Park, N. J.; Herzel H. E. Plaine, New- 
ark, N. J.; George Warren, Trenton, N. J., and the 
Conference Secretary. Mr. Dreskin announced the ap- 
pointments of Robert M. Norris, Camden, N. J., as 
state membership chairman; Mr. Roberts as State Di- 
rector of Public Information and Mr. Meyner as chair- 
man of a special committee to further the enactment of 
legislation providing for a legislative reference and 
drafting bureau. A complete organization for the 
twenty-one counties was announced. 

Oregon State Chairman Charles W. Redding, 
Portland, Oregon, is preparing to concentrate the Con- 
ference efforts there on a membership drive. Law- 
rence Dumas, Jr., Birmingham, Alabama State Chair- 
man, has named J. Mac Jones, Montgomery, Alabama, 
state membership chairman. One of the Conference’s 
genial hosts at Cleveland, James Arthur Gleason, Ohio 
State Chairman, has also launched the Conference pro- 
gram of increasing its membership by appointing An- 


drew Jackson Duncan, III, Cleveland, Ohio, State 
Chairman for Membership. 
Nebraska State Chairman Robert A. Fitch, 


Nebraska, has reported that the Public In- 
Program has been carried forward with nu- 


l 


Omaha, 
formation 
merous addresses over the radio and before civic and 
professional groups. John M. Gepson, Omaha, Ne- 
braska. and Herman Ginsburg, Lincoln, Nebraska, are 
directing the work of the Public Information Program 
in their cities. William J. Schall, Omaha, Nebraska, 
has been named State Membership Chairman. He will 
be assisted by Hyle G. Burke, Omaha, Nebraska. 
Closer cooperation between the Conference and the 
Junior Section of the Nebraska State Bar Association 
will be planned at the meeting of the Nebraska State 
Bar in Lincoln, Nebraska on December 27th. Activity 
in Maryland with State Chairman Thomas M. Jacobs, 
Baltimore, Maryland, at the helm is well under way. 
R. Lee Slinghuff, Jr., and Samuel H. Feldstein, both 
of Baltimore, Maryland, have been named State Mem- 
bership Chairman ‘and State Director of Public Infor- 
mation, respective ly. 
Special Meetings with State Leaders 

The plan Council Members to stop over en 
route to the mid-winter meeting at Chicago at special 
meetings with State leaders promises to arouse inter- 
est in many States. 


Junior Bar Nores 
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Arrangements are being made for Harold W. 
Schweitzer, Los Angeles, California, Council Member 
for the Ninth Circuit to stop in the States of Oregon, 
Washington, Montana and either in Arizona or Ne- 
vada. A. Pratt Kesler, Salt Lake City, Utah, Council 
Member from the Tenth Circuit, is planning to visit 
the Conference official families of Nebraska and Colo- 
rado. Peyton D. Bibb, Birmingham, Alabama, Coun- 
cil Member from the Fifth Circuit, will stop over at 
Louisville, Kentucky, for a similar purpose. These 
stop-overs en route to and on return from Chicago 
will afford opportunities for Council Members to obtain 
first hand reports of State activities and to report to 
the meeting recommendations ard suggestions of va- 
rious State conference leaders. 


SPECIAL COMMITTEE ON SURVEY OF SEC 
TIONS AND COMMITTEES OF THE 
ASSOCIATION 


REQUEST TO ALL MEMBERS OF THE AMERICAN BAR 
ASSOCIATION WITH REFERENCE TO THE For- 
MATION OF CERTAIN ADDITIONAL SECTIONS. 


The House of Delegates and the Board of Gover- 
nors at the 1938 annual meeting directed this commit- 
tee to “take steps to ascertain the extent and the char- 
acter of the desire among the members of the Associa- 
tion for the establishment of sections on administrative 
law, banking law (or banking and trust law), and tax 
law.” 

Pursuant to that instruction, this committee now 
requests the views of all members of the American 
Bar Association on any or all of the proposals for the 
establishment of such new sections. Will you please 
bear in mind that those whose temperament leads them 
to feel the desirability of the establishment of new 
activities, are always more vocal than those who oppose. 
If, therefore, you feel that action should not be taken, 
please say so. The committee takes no position what- 
ever as to the desirability of establishment or non-es- 
tablishment of new sections. It is, however, aware of 
the normal tendencies of the members of the Associa- 
tion. 

The Committee trusts that it will be demonstrated 
by this notice that the AMERICAN BAR ASSOCIATION 
JOURNAL is widely read by the members and that no- 
tice to you made in this way can be as effective as if a 
letter were written. Quite clearly, this method is less 
expensive. 

Piease send your replies to the chairman of the 
committee, mailing when convenient a copy to each of 
the other members of the committee. 

Apert Sm1tH FavuGut, Finance Building, Phila- 
delphia, Pennsylvania. 

Jacos M. Lasuty, Central National Bank Build- 
ing, St. Louis, Missouri. 

CLARENCE E. Martin, People’s Trust 
Martinsburg, West Virginia. 

James Otiver Murpock, 1001 15th Street, N. W.. 
Washington, D. C. 

F. H. SrincuFietp, Chairman, First 
Soo Line Building, Minneapolis, Minnesota. 


Suilding, 


National- 








COMMENTS ON LATIN-AMERICAN DEVELOPMENTS 








By WILLIAM CATTRON RIGBY 
Chairman of Committee on Latin-American Law of the Section oj 
International and Comparative Lax 


HE Committee on Latin American Law of the 
Section of International and Comparative Law 
will from time to time notice developments in the 


commercial and civil laws in the countries to the south 
of us, and significant papers and discussions, 


“Pan-Americanism Through Medium of Law” 


In a paper read by Judge Otto Schoenrich of New 
York, on “Pan Americanism Through the Medium of 
Law,” at the December, 1937, meeting of the Inter- 
American Center of George Washington University in 
Washington, D. C., it was strikingly pointed out that 
the laws of a country reflect its life; that, if the laws 
of two countries are greatly dissimilar, the countries are 
apt to be very dissimilar ; that the greater the similarity 
in their laws, the more bonds of union and friendship 
may be expected between them. That, among the Re- 
publics of America, similarities in constitutions and po- 
litical laws tend to draw them together and to inspire 
feelings of sympathy and fellowship; but that, on the 
contrary, differences in the ordinary commercial and 
civil laws and procedures, regulating the life of the 
individual citizens, have tended to keep them apart and 
have sometimes presented obstacles to complete under- 
standing and cooperation between the United States 
and the “civil law” countries of Latin America, and 
have tended to discourage the growth of commercial 
and social relations. 

A chief difficulty is that the followers of each legal 
system generally know so little about the other. Judge 
Schoenrich says: 

“The ignorance of the average lawyer practicing under 
either system, with respect to the nature of the other, is 
abysmal. Some partisans of the common law pityingly re 
gard the civil law as a collection of archaic rules bound 
together in a straight-jacket of codification which is an ef- 
fective impediment to progress. On the other hand, some 
disciples of the civil law have contemptuously referred to 
the common law as being in the same stage of develop- 
ment now in which the civil law was in the days of Julius 
Caesar. ; 

“Of course both sides are wrong. After all, at bot- 
tom the great principles of the law are the same in both 
systems. Moreover, they have much more in common than 
is generally realized.” 

Secretary of State James G. Blaine said, years 
ago, in opening the first International American Con- 
ference: 

“It will be the greatest gain when the personal and 
commercial relations of the American States, north and 
south, shall be so developed and so regulated that each shall 
acquire the highest possible advantage from the enlight- 
ened and enlarged intercourse of all.” 

Much thought and effort have been given to en- 
deavors to minimize, particularly in business transac- 
tions, the difficulties and misunderstandings arising 
from these differences in the laws. Something has been 
done toward smoothing out differences; for example, 
with relation to chattel mortgages and installment sales, 
corporate mortgages and bond issues, the adaptation 
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of our law of trusts to the laws of some of the Latin 
American countries, and in a number of other direc 
tions. Much more can be done, both in that direction, 
and in acquainting practitioners of each system with 
basic principles and significant developments in the 
other. 

Eighth International Conference, at Lima 


The program for the Eighth International Con 
ference to assemble at Lima, Peru, this month, Decem 
ber 9, 1938, has, as its “Chapter II, International Law,” 
and as its “Topic 13” under its “Chapter IIL” on “Eco 
nomic Problems,” the comparative law subject of con 
sideration of the appointment of a commission of jurists 
“to study and formulate a plan to bring about uni 
formity of Commercial Law and, as far as it may be 
possible, of Civil Law.” The Sixth Conference pro 
posed a Commission of Jurists to drait “a project of 
uniform civil legislation for the American nations, es 
pecially those of Latin America” ; and the Seventh Con 
ference invited “the American nations to undertake a 
comparative study of the Civil Code of Brazil and 
their respective Civil Codes, to the end that the next 
Pan American Conference” (the one to be held at Lima 
this month) “may be prepared to entrust the result to 
a committee of jurists which may undertake the work 
of a uniform American Civil Code.” The scope of 
Topic 13 of the Lima conference this month thus ap 
pears broader in some respects, but narrower in others, 
than the recommendation of the last conference. An 
interesting and fruitful discussion may be expected. 
The Pan American Union has prepared a report on the 
activities of the Union from 1933 to 1938, which con 
tains discussions relative to the Inter-American Com 
mercial Arbitration Commission, Inter - American 
Commission on Industrial Property, Inter-American 
Commission on Bills of Exchange Drafts and Checks, 
Multilateral Commercial Treaties, the Hague Rules and 
the Brussels Convention on Bills of Lading, the Inter 
American Commission on Intellectual Property, and 
some other matters. It has been published. The Inter 
American High Commission, which was in existence 
from 1916 to 1935, made some studies, and in some in 
stances drafts for uniform codes, on commercial mari 
time law, commercial arbitration, customs laws, bills 
of lading, laws governing corporations, and some other 
topics. The sessions of the Lima Conference will be 
public. Members of the American Bar Association, 
and other American lawyers, are especially invited. 


Uniformity of Laws Governing Power of Attorney 


The report of the Committee on the “Simplifica 
tion and Uniformity of Laws governing Powers of At 
torney, among the countries of the Pan American Un 
ion,” submitted by David E. Grant, Chairman, to th 
Section on International and Comparative Law, at the 
Cleveland meeting of the American Bar Association 
this year, again called attention to the urgent need for 
action in this direction. The Seventh International 
Conference at Montevideo in December, 1933, adopted 
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a resolution the Pan American Union to 


appoint 


requesting 


“a commission of five experts, to draft a project for simpli- 
fication and uniformity of powers of attorney, and the jur- 
idical personality of toreign companies, if such uniformity 
is possible. lf such uniformity is not possible, the com- 
mission shall suggest the most adequate procedure tor re- 
ducing to a minimum both the number of different systems 
of legislation on these subjects, and the reservations made 
to the several conventions.” 

Mr. Grant’s committee of the International and 
Comparative Law Section of the Bar Association has 
been working with the Commission of Experts ap- 
pointed by the Pan American Union, The Committee’s 
report to the 1934 meeting of the Association at Mil- 
waukee is the basis for its ensuing work. In Latin 
American countries, as in civil law countries generally, 
the power of attorney is an instrument of supreme im- 
portance, not only in judicial and administrative pro- 
ceedings, but in ordinary civil and commercial relations 
as well. All private transactions of any importance, 
where any party acts on behalf of a principal, depend 
almost invariably upon a legally acceptable and suffi- 
cient power of attorney. Every one of the Latin Amer- 
ican countries requires, among the essential documents 
for qualification of a foreign company to do business 
within its territory, a general power of attorney in 
favor of a resident agent, ample in fact and in law to 
empower the attorney-in-fact to represent the corpora- 
tion before all governmental authorities and agencies, 
including the judicial branch, as well as before third 
parties and the public in general. The execution of 
the power of attorney is characterized by many more 
formalities, and its exercise is circumscribed by far 
more stringent rules than obtain in this country. More- 
over, in the Latin American countries generally, a law- 
yer may not appear on behalf of a client in an adminis- 
trative or judicial proceeding, unless he is authorized 
to do so by an appropriate and legally sufficient power 
of attorney. Membership in the legal profession does 
not carry with it, as with us, the inherent right to rep- 
resent a client in a judicial proceeding, because our 
theory that a lawyer is an officer of the court, and re- 
sponsible to it for his professional conduct, has never 
been adopted in Latin America. 

Insistence on a power of attorney of technical per- 
fection has, in the course of years, been carried to such 
extremes that in several of the countries, notably in 
Cuba and, to some extent, in Mexico, the merits of a 
pending litigation seem often the very last thing to 
concern the attorney for the defendant. His profes- 
sional skill and ingenuity are first directed to impugn- 
ing the authority under which his adversary appears. 
If commercial intercourse between the United States 
and the Latin American countries is to expand, the 
hampering effects of the conflicts in the laws and the 
exaggerated emphasis on technicalities in connection 
with powers of attorney will shortly become intolerable. 
The Committee, in cooperation with the Pan Amer- 
ican Union’s Commission of Experts, has prepared a 
draft of uniform legislation on this subject. On De- 
cember 1, 1937, a reformulated text of the draft was 
submitted to the Governing Board of the Pan Ameri- 
can Union, for recirculation among the member coun- 
tries of the Union for their approval. It is now before 
them. 


Colombia Materially Modifies Constitution 


the “Tulane 
“Legislative 


Review” for 
Colombia,” 


Law 
Trends in 


In an article in 
June, 1938, on 





Richard C. Backus, formerly of Los Angeles, now ot 
Santa Marta, Colombia, notes that by the revision ol 
1Y36 the Republic of Colombia has materially moditied 


its Constitution. ‘The legislative, executive, and judi- 
cial powers are reduced in rank to the category ol 
“organs of the public power.” They are described as 
limited, having separate functions, but as collaborating 
in harmony to achieve the ends of the State. Prop- 
erty is denned as “a social function which implies re- 
sponsibility.” Private interests must yield to the pub- 
lic interest in the case of a conflict between the two 
arising from the application of a law enacted for rea- 
sons of public utility or social interest; and property 
may be expropriated on these grounds. Provision may 
even be made by law, upon the affirmative vote of an 
absolute majority of the members of each House oi 
Congress, for expropriation without compensation. 

A far-reaching land law has been enacted for rural 
properties only. Owners who, for a period of ten 
years, fail to utilize their land in agriculture or cattle 
raising may forfeit the property to the State, but hold- 
ers of small areas, not exceeding 300 hectares, are ex- 
empt from this law. Labor “is a social obligation and 
shall enjoy the special protection of the State.” The 
right to strike is guaranteed, except to public servants ; 
but in the regulations for the labor unions it is made 
plain that they have responsibilities as well as rights. 
In order to be recognized for collective bargaining, a 
union must be organized as a legal entity. Recent 
changes have been made in the laws relating to mining 
and to oil lands, as well as to corporations and business 
associations generally. The constitutional provision as 
to business associations now recites that their capacity, 
qualification and regulation shall be subject to statute ; 
and the new Judicial Code requires foreign business 
associations “to protocolize a certificate of legal exis- 
tence” in addition to its constitutive documents and 
power of attorney, but instruments executed abroad for 
use in Colombia are no longer required to be authenti- 
cated by the official holding the portfolio of foreign 
affairs in the country from which the documents pro- 
ceed. That bothersome requirement has now been 
abrogated, and such instruments may now be legalized 
by Colombian diplomatic or consular agents. The State 
may “intervene by means of laws,” by an absolute 
majority of the members of each House of Congress, 
“in the operation of industry, for the purpose of ra 
tionalizing the production, distribution and consump- 
tion of resources, or giving to the worker the equitable 
protection to which he is entitled.” 

The property rights of married women continue 
as established by Law 28 of November 12, 1932, mod- 
eled upon a project submitted to the Senate of France 
in June of that year, which was based, in turn, upon 
statutes in Hungary and the Scandinavian countries ; 
a system described by the Chilean jurisconsult, Arturo 
Alessandri Rodriguez, as a combination of the regi 
mens of separate property and the marital community. 
Each spouse retains the ownership and has the adminis- 
tration of the property belonging to them respectively 
at the date of marriage and thereafter acquired ; theo- 
retically the marriage creates a community which re 
mains inchoate until the marriage is dissolved by death 
or otherwise. Mr. Backus says: 

“In Colombia, as in most of the Republics of the west 
ern hemisphere, refor n has preceded recovery; the latter 
will receive legislative *mphasis during the next few years 
and the resulting enact nents will be of a more stable and 
less experimental charac ‘er.” 


Washington, D. C. 
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Current Events 
(Continued from page 963) 

January 11: 
ure Under the New Chandler Act—Her 
man M. Knoeller and 

January 25: Feasibility of the Diffe: 
ent Methods of Reorganizing Corpor 
tions—Bernard V. 
Fish. 

Cleveland, which inaugurated the first 
of the present type of legal institutes in 
1931, announces that its next lectures of 
this kind will be held 
December 1 and 2, with Dean Herbert 
F, Goodrich of the University of Penn 
sylvania Law School speaking on “Som: 
Modern Problems of Conflict of Laws.” 
The Association is planning for an in 
stitute in the early spring on Practice 
and Procedure before Administrative 
Tribunals at which Professor E. Blythe 
Stason of the University of Michigan 
Law School will be the speaker. 

The Indianapolis Association 
sponsored the second of its legal insti 
tutes on November 16, 17 and 18, Pri 
fessor Richard R. of the Uni 
versity of Columbia Law School speak 
ing on “Problems in the Law of Prop 
erty: Construction of Statutes and In 
struments.” The Hennepin 
(Minneapolis) Bar 
a series of lectures on 
Law. 


Federal Rules Institutes Con- 
tinue to Attract the 


Practicing Lawyer 
NSTITUTES on the Federal 
are continuing to be held and are 

proving popular with the bar. 

A symposium on the court rules was 
held in Chicago on six separate dates in 
November. The prestige of the men 
who delivered the lectures 
Symposium a significance that assured 
its success. Major Edgar Bronson Tol 
man, former President of both the Illi- 
nois and Chicago Bar Associ 
revered and respected scholat 
yer, delivered the opening lecture. H: 
traced the history of procedure at lav 
from its earliest mention, gave the back 
ground of the failure of previous efforts 
to simplify federal practice, 


Reorganization Proc: 


Edwin J. Gro 


Brady and I. A 


November 30, 


Bar 


Powell 


County 
\ssociation report ts 
\dministrativ: 


Rules 


gave the 


itions, ] 


ind law 


in ais 


cussed the Conformity Act and the cot 
flict between legislative and judicial 
prerogatives in rule-making powers. H¢ 
mentioned the difficulties met in seek 
ae ae 


ing a short, concise set of 1 
law and chancery. Major Tolman’s set 

vice as secretary and member of the Su 

preme Court Advisory Committee gave 
a personal and authoritative touch. 

Mr. Albert E. Jenner, brilliant young 
leader at the Chicago Bar, an outstand 
ing authority on procedure, gave the 
second lecture entitled 


Startins i Law 


AMERI( 


Suit.” Mr. Wallace R. Lane, lawyer 
ind scholar of wide reputation, dis- 


ussed “Pleadings and Motions,” rule 


7 to 25 inclusive. Mr. Jenner again lec 
tured, covering rules 26 to 37 on “Dep 
itions and Discovery, Declaratory and 
Judgments,” 
the Federal Rules with the Illinois Prac 
tice Act. 

Mr. Harry N. Gottlieb, former chair- 
man of the Committee that developed 
ind obtained enactment of the new Illi 
nois Practice Act, and Mr. Walter B. 
Schaefer, Assistant Corporation Counsel 
discussed the important 
chapter on “Trials.”” Mr. Walter Dodd, 

writer and lawyer widely known as 
in authority on constitutional law and 


Summary and compared 


ot Chicago, 


ippellate practice, spoke on “Appeals. 
Mr. Casper W. Ooms, former secretary 
to Judge Alschuler of the Circuit Court 
of Appeals, discussed special proceed- 
ings on appeals. Mr. Ooms’ close asso- 
iation with appellate practice in the 
federal courts enabled him to make an 
excellent contribution to the lectures. 
Mr. Henry P. Chandler, President of 
the Chicago Bar Association, 
the Symposium and introduced Mr. 
Willard L. King, chairman of the Com- 
mittee on Lectures and Discussions, 
presided. The Symposium closed with a 
banquet at which Hon. William D. 
Mitchell of New York, former Attorney 
General of the United States and chair- 
man of the Advisory 


Committee, was the speaker. The Fed- 


opened 


who 


Supreme Court 


eral Judges joined officials of the Bar 
Association at the speakers’ table. Mr 
Mitchell’s address appears elsewhere in 
this issue. 

Many of the foremost figures of the 
Chicago Bar attended throughout the 
\ssociation’s recent Symposium. All 
recognized that lawyers must return to 
school to keep posted on changing stat- 
utes and new fields of practice. Many of 
the members expressed the hope that 
such lectures might be prepared by spe- 
cialists in other subjects. The Chandler 
Act, the Wages and Hours Law and 
various other statutes coming from re 
cent sessions of Congress and from the 
Assemblies have presented the 
practitioner with a 


General 
ceneral 
problem. 


genuine 
\n institute addressed by Professor 
Sunderland of the Universit 
of Michigan, a member of the Suprem« 


Edson R. 


Court Advisory Committee, is reporte 


from San Antonio, Texas. This tw 
day institute drew an attendance of ove 
three hundred lawyers, approximately 
one hundred and fifty of them being 
from out of the city. Mr. R. N 
Gresham, Chairman of the Institute 


Committee, states that a number came 


from considerable distance and some 
from as far west as Fl Paso, nearly 
six hundred miles away \t Houstor 


AN Bar ASSOCIATION JOURNAL 


lectures 


three were give 
month of October on tl Ww oIK 
In Portland, Oregon, a series 
lecture and discussion periods 
Rules finished on November 9 
lectures were given by Mr. J 
Dezendorf, a Vice-President 


Multnomah Bar Association w 


in attendance at the American Bar 


sociation institute in ‘ 





ng t 
ules 
f five 
n the 
hes 
mes ‘\ 
of the 
ho Wa 


mer. An institute on the Rules wa 
also held in Omaha on Nov. 19 undet 
the auspices of the Nebraska State Bar 
Association. The speak were Pro 
fessor Wilbur H. Cherry of the Ur 
versity of Minnesota and Mr seph S 
Gamble of Des Moines, members of t 
Supreme Court Advisory Committec 
Further court rules institutes are be 
ing planned as follows: By the Florda 
Bar Association at Gainesville on De 
cember 2 and 3; by the Dayton Bar As 
sociation for December 3, the lectures 
to be given by Professor William W. 


Dawson of Western Reserve 


University 


and by the Toledo Bar Association on 
December 16 and 17, at which Protes 
sor Sunderland will speak The Ram 
say County Bar Association in 5t Paul 
has arranged a clinic on the Rules 
The question of an institute on this 
subject is also under consideration at 


Newark, New Jersey, New Orleans, 
Louisiana, Tulsa, Oklahoma, and Sar 
Francisco. 

The Cincinnati Bar Association 
planning to devote its usual annual one 
day seminar to a comparison of certain 
parts of the new Federal Rules with 
current Ohio practice lhe purpose ol 


the meeting, which will be held 
10, will be to discuss ] 
ctice t 


cember 





improvements in Ohio pra 


on De 
ossible 


hr rh 
nrougn 


adoption of some ot the federal provi- 
sions. The organization of the discus 
sion is being planned by Professor Ed 
son R. Sunderland of the | ity 
of Michigan Law Scho 
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JOURNAL: 

With legal institute t large 
cities attracting so much attention, the 
benefits of “advanced legal education 
should also be brought t reach ot 


1 


the lawyers in smaller c 


Our Legal Education Section is making 


+ 


effort to 


statement is being sent to the pr 


every 


of State and local associations 01 





f 


country pointing out how 


can be organized for small cente1 


Burt J. Thomps 


lowa, has 


author, 


City, had actual exp 


in this field, as president of the 


Bar Association last yea Any 
is interested may secure “Opy 
statement by writing to Mr. Th 


) 
R. G. Stor 


bring this about 


ympson 


man 
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Washington Letter 


Administrative Law Report 
Controversy 
NTEREST in the subject of appeals 
| from the administrative agencies, and 
procedure in general, has 
by the 


also their 
been heightened 
nouncement of Jerome N. 
of the Securities and Exchange Com- 
missioners. His text was the report of 
the American Bar Association’s Spe 
cial Committee on 


recent pro- 
Frank, one 


Administrative Law 
(Advance Program 61st Annual Meet 
ing, Cleveland, pp. 134, 162), 
proposed a bill for adoption by Con 
gress and, in discussing administrative 


which 


general used the term, 


“administrative absolutism.”’ Mr. Frank 
insists that administrative rules must 
be flexible to avoid paralysis of botl 
Government and regulated business. He 
goes so far as to suggest that the pur 
pose of the bill under study by the Bar 
Association is “to paralyze administra 
intent of 


agencies in 


tive government—with the 
thus destroying it.” 

A Washington Post 
says that “There will be general agree 
ment with Mr. Frank that our economi 
system must not be subjected to strait 
jacket rules. Indeed, that point was 
emphatically made in Dean Pound's 
report to the bar assoc M1 
Frank attacks. 

“Mr. Frank made the bar committee’ 
bill appear ridiculous largely becaus: 
he misrepresented it. For example, he 
declared that the bill would have forced 
the SEC ‘to adopt regulations, good o1 


editorial write 


ition which 


bad, wise or unwise, despite the ab- 
sence of adequate data on which to base 
regulations, and without proper oppor 
tunity for consultation with the industry 


to be regulated.’ On the contrary, the 
bill provides that commissions should 
adopt rules ‘after publication of notic 
to and hearing interested parties.’ One 
of its primary purposes is to prevent 


the adoption of rules by officials without 


adequate considerat f industry's 
problems. 

“The intent of the iot to m 
administrative rules static, as Mr 
Frank seems to thinl It specificall 


provides that ‘such rules and regula 


tions may be amended from time to 
time with the approval of the Presi 
dent.’ The objectiv: nly to prevent 
arbitrary rule makit to give the pul 
lic a chance t ] vy how official 

ta and 
terpret the law vefor« pplie 


“Mr. Frank’s blanket defense of ad- 
inistrative agencies was particular] 
tedly used the 


well know1 


tful and wise 


veak because he rej] 
SEC as an exat 


that the SEC 


in its application of difficult statutes. 
Other New Deal agencies have been 
less so, as the Supreme Court recently 
found. 

“No doubt the bill being studied by 
the Bar Association will undergo many 
changes before it is enacted. But its 
objective is undoubtedly sound. There 
is an urgent need for regularization of 
rule making and administrative pro- 
cedure. To permit numerous agencies 
to continue following their own inclina- 
tions in this delicate field would lead 
only to chaos. Business is dynamic, as 
Mr. Frank says, but the rules of fair 
play remain the same from year to year. 
The need for flexibility in regulation of 
private enterprise does not justify en- 
croachment by any agency upon the 
Bill of Rights.” 

Judicial Grievance Committee 

It is bruited in Washington that 
there may be introduced in the next 
Congress, and referred to the House 
Judiciary Committee, a bill to create a 
committee having a general resemblance 
to the American Bar Association’s 
Committee on Professional Ethics and 
Grievances but with the function of 
hearing and_ resolving complaints 
igainst members of the judiciary. The 
complaints visualized are undue delay 
in ruling on questions involved in plead- 
ings or other delays, tie-ups with cer- 
tain law firms, and irregularities in re- 
ceivership fees, and the like. 

The plan suggested would be to have 
a committee, perhaps selected by the 
Chief Justice, composed of three Cir- 
cuit Court Judges, three District Court 
Judges and three outstanding members 
ff the bar. It is indicated that such an 
irrangement might be less disagreeable 
han having some sensational member 
of Congress take the floor, as occasion- 
ally happens, and air grievances and 
imagined grievances against our judi- 
cial procedure, perhaps in such general 
terms as to seem like an indictment of 
the entire judiciary 
Retirement of Attorney General 

Cummings 

The announced retirement of Attor- 
ney General Homer Cummings from the 
Cabinet brings to mind many interest- 
features of his administration; and, 
course, speculation as to his succes- 
not yet named as this is written. 

prominently mentioned is Solici- 
tor General Robert H. Jackson. 

Mr. Cummings served for 
time than did any other Attorney Gen- 
eral in more than a century. He has 
been a member of the American Bar 


a longer 


Association since 1909. Mr. Cum- 
mings rendered effective service toward 
obtaining passage of the Act of June 
19, 1934, for the preparation of the Fed- 
eral Rules of Civil Procedure, a re- 
form which had been urged for twenty- 
five years. He also is entitled to credit 
for aiding in the development of the 
bill S. 3212, to create an administrative 
office for the Judiciary, the substance 
of which has hopeful prospects of being 
enacted in the not distant future. In 
sponsoring this bill, Mr. Cummings has 
done something almost unheard of in 
Washington’s official life, to wit., sug- 
gested the divesting of his Department 
of some of its functions—in this case 
the fiscal and administrative elements 
involved in the maintenance of the fed- 
eral courts. 

Noteworthy among Attorney General 
Cummings’s achievements in the direct 
handling of litigation are two cases or 
groups of cases. The first was while 
he was State’s Attorney of Fairfield 
County, Connecticut, in 1924, State v. 
Harold Israel. This boy was held on 
suspicion of having killed a priest and 
had made a confession, not being a per- 
son of strong will. Mr. Cummings, as 
prosecutor, became convinced he was 
innocent and personally obtained the 
evidence to substantiate this belief, then 
nolle prossed the case. His action in 
doing this was the subject of com 
mendatory notice in law publications 
both here and abroad. 

The other significant litigation re- 
ferred to was the group of gold clause 
cases growing out of the Executive 
order of April 5, 1933, forbidding the 
hoarding of gold and the joint resolu- 
tion of June 5, 1933, declaring gold 
clauses in obligations to be against pub- 
lic policy. The four test cases to come 
before the Supreme Court in this mat- 
ter were argued jointly for three days 
in January, 1935, the principal argu- 
ment for the Government having been 
made by Attorney General Cummings. 
On February 18, 1935, the Supreme 
Court sustained the Government’s posi 
tion. 


No Advertising Regulation 

A remark in a Department of Jus 
tice press release produced editorial 
reactions in the press which “seem to 
have run riot between those that in- 
terpreted the Department’s statements 
as an attack on all advertising, and 
others that saw a menace to freedom of 
the press,” says the Associate Editor 
of Advertising and Selling Magazine, 
whom the Department of Justice ad 
dresses as R. I. Elliott, Esq. 

The editor of this trade paper regrets 
any association of advertising with 
monopoly and continues: “Of course, 
advertising is almost always linked with 
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large-scale enterprise, but we feel its 
role here has been to provide an ideal 
parallel to American methods of mass 
production in its promotion of mass de- 
mand. And we understand that bigness 
in itself is by no means illegal mo 
nopoly. In particular, we cannot sub 
scribe to the reasoning behind the state 
ment: ‘Monopoly is fostered when ad 
vertising is used to put competitors at 
a disadvantage for the sole reason that 
they do not have resources sufficient to 
expend equally large sums in advertis- 
ing particular products or the services 
of particular companies.’ It would 
seem patent that firms of unequal size, 
with unequal expenditures in plant, pay 
roll, insurance, and sales promotion, 
must have unequal advertising budgets, 
by the same token. To hold otherwise 
would force the conclusion that any in 
equality in business would foster mo 
nopoly.” 

Assistant Attorney General Thur 
man Arnold, in this reservedly friendly 
interchange of correspondence with the 
advertising publication, explains that 
“the antitrust laws do not vest in the 
Department of Justice any general 
jurisdiction over advertising; nor has 
the Department any intention by any 
means to seek to regulate advertising.” 

This professional controversy aros¢ 
from the consent decrees filed with the 
United States District Court, at South 
Bend, Indiana, in the so-called “auto 
finance” cases. Ford and Chrysler had 
submitted voluntary plans involving 
certain restrictions (a) on harsh collec 
tion methods and (b) on advertising 
practices. The restrictions on adver- 
tising practices in essence were agree 
ments by Ford and Chrysler not to ad 
vertise individual finance companies, 
but instead to advertise the fairest plan 
submitted. 

The Department of Justice approved 
the submission of these plans to the 
Court for embodiment in consent de 
crees after deciding that they did not 
involve any unreasonable restraint of 
trade and that they contained essential 
public benefits more important than any 
which could be obtained by continuing 
the prosecution. The Department noted 
that “the collection restrictions in the 
decree have the same effect in volun- 
tarily limiting the exercise of a right as 
the advertising restrictions.” 

Mr. Arnold felt that his correspon- 
dent was interested less in “the consent 
decree itself than fin] the general re- 
marks in our release that advertising 
under certain conditions may result in 
wasteful distribution or else in mo- 
nopoly,” and continued, “You express 
concern, for example, over our sugges- 
tion that aggressive advertising by a 
large and rich concern may create a 
competitive situation in which the sur- 


vival of a competitor will depend not 
upon efficiency, not upon the quality of 
the product or the price at which it is 
sold, but upon mere superiority of 
financial resources. 

“Surely, all responsible advertising 
agencies and advertising media will 
recognize that there are times when ad- 
vertising does have this effect. How- 
ever, it is one thing to recognize that 
advertising may be of such a character 
or may be so used as to be economically 
harmful; it is quite another to jump to 
the conclusion that governmental re- 
striction is the appropriate means for 
curtailing this sort of advertising. Our 
release was not intended to intimate 
any such conclusion. As I have said, 
the Antitrust Division has neither the 
intention nor the desire to attempt to 
accomplish such a result through gov- 
ernmental regulation. 

“In my judgment, sound advertising 
is a creative effort, and would not be 
an appropriate subject for coercive 
regulation. Even when the economic 
validity of its use is questionable, the 
situation will ordinarily contain too 
many intangibles and variables to war- 
rant any rule-of-thumb treatment. Any 
determination that a particular kind or 
use of advertising is uneconomic can 
best be made by the business men and 
advertisers concerned, and unsound re- 
sults can best be remedied through vol- 
untary concerted action on the part of 
advertisers. Thus, when, by voluntary 
agreement with competitors, any con- 
cern seeks to set up advertising prac 
tices designed to promote maximum 
consumption and, at the same time, to 
give smaller competitors fair access to 
the market, such an effort will be en- 
couraged by the Antitrust Division, 
within the framework of its consent de- 
cree policy, as reasonable and beneficial. 
This is what we had in mind in our 
release.” 


Interesting International Law 
Talks 


\n instructive and valuable lecture 
was delivered to the Association’s Sec- 
tion on International and Comparative 
Law and invited guests at the Mav- 
flower Hotel by Honorable Ricardo ] 
Alfaro, of Panama, former President 
of that Republic and at one time its 
Minister Plenipotentiary in Washing- 
ton. His subject was: “Adaptation of 
the United States Doctrine of ‘Trusts’ 
to the Civil Law of the Latin American 
Countries.” 

Dr. Alfaro was author of the law of 
Trusts, a statute of some 38 sections 
adopted by Panama in 1925. In his lec- 
ture, he described how this law regu- 
lating and _ establishing trusts was 
enacted. Both Puerto Rico and Mexico 


now have similar laws. The lecture ex- 
plained how trusts as we have them in 
the English system of laws were under- 
stood in the Civil or Roman law. Pan- 
ama is the first country, in which the 
Civil law prevails, where they have 
enacted statutes providing for trusts. 

Another very interesting and timely 
lecture was that by Major William A, 
Rounds on “Some International Aspects 
of the Japanese Invasion of China.” 
Having just returned from China, Major 
Rounds had a rich background for his 
cogent observations. This talk was fol- 
lowed by a round table discussion of 
the subject. The meeting was at the 
Judge Advocate General’s Office and 
under the auspices of the American Bat 
Association’s International and Com- 
parative Law Section, through its Com- 
mittee on Military and Naval Law, of 
which Colonel Hugh C. Smith is Chair- 
man, 
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NEW and USED 


We carry a big stock of second-hand sets 
and text books. 
We buy and sell. 
Libraries Appraised. 
We solicit your inquiries. 


BURGER LAW BOOK CoO. 
117 W. Harrison St. Chicago, Ill. 








BEFORE you 


take it to court 


let this book show you 
if you have a case... 


VALID OR 
FORGED? 


A Quick Aid to Decision on 
Questioned Writing 


BY LLOYD L. JONES 


A practical handbook of the latest methods in 
the detection of forgery. . All the knowledge 
an expert has gained through handling 2500 
actual cases is now made available so that 
anyone can put it to work to protect his per- 
sonal] or business interests A special chapter 
tells what you should know about presenting such 
evidence effectively in court. Over 40 illustra 
tions of apparatus, methods, ete 


For sale at all bookstores, or pin $2.00 to this 
ad and mail, with your name and address, to 


FUNK & WAGNALLS COMPANY 


DEPT. 1924, 354 FOURTH AVE., N. Y. C. 
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News of the Bar Associations 





California State Bar Meeting Breaks Previous Attend- 


ance Records 


Plan for Revising Appellate Court Struct- 


ure and Reforming Practice and Procedure Adopted — 
Notable Addresses 


Cc JMPETITION afforded by the na- 
tional convention of the American 
Legion in adjacent Los Angeles did not 
prevent the eleventh annual meeting of 
the integrated State Bar of California, 
held at the Huntington Hotel, 
dena, September 21 to 24, from break- 
ing previous attendance 
the 13,491 members, 871 registered as 
attending hundred more 
were present at various sessions with- 
out that formality. 

Scheduled to convene on the after- 


Pasa- 
records. Of 


and _ several 


noon of Thursday, September 22, the 
convention was preceded by the meet 
ing of the fifth annual Conference of 
Bar Association Delegates Seventy- 
four local bar associations had in at- 
tendance 137 delegates of an accredited 
list of 184, at the sessions held during 
the morning, afternoon, and evening of 
September 21 and the 


tember 22. The sessions of the Con 


norning of Sep- 


ference were presided over by Chairman 
Oakland. Con 
sidered by the Conference were sixty- 


Augustin Donovan of 


six resolutions ranging from suggested 
changes of criminal, civil, and probate 
procedure, and changes in corporation 
law to a suggestion to create a retire- 
ment fund for aged lawyers. 

In preparation for this meeting these 
resolutions had been submitted as re- 
quired by rule more than sixty days in 
advance of the meeting so that thorough 
study could be given to them in meet- 
ings of the local bar associations. In 
addition, a 14l-page supplement to the 
August issue of the State Bar Journal 
contained the reports of eleven com- 
mittees of the State Bar to be acted 
upon by the Conference and the Con- 
vention. The fact that the Conference 
was able to complete the task presented 
to it within the prescribed time limits 
was in no small measure due to the ex 
cellent report of th 
mittee of eleven members who worked 
from 1:30 P. M., until midnight on Sep- 
tember 20, the day pre 
ing, in the preparation of that report. 

Of great importance was the report 
of the Committee on Administration of 
Justice submitting a plan for the re- 
vision of the appellate court structure 
of the state, together with reforms in 
practice and procedure therein. The re- 


resolutions com- 


ceding the meet- 


PAUL VALLEE 
President, State Bar of California 





port, culminating four years of intensive 
study on the part of the committee, was 
rendered by its chairman, Norman 5S. 
Sterry of Los Angeles, and received 
the enthusiastic approval of the Con- 
ference and Convention. 

It was fitting that the administration 
of retiring President Gilford G. Row- 
land of Sacramento, who concluded five 
service upon the Board of 
Governors, should be terminated by a 


years of 


vigorous debate on the floor of the 
Convention following the report of the 
newly organized Committee of Public 





Relations. President Rowland had em- 
phasized throughout his term of office 
the importance of this subject and par- 
ticipated in the proceedings that 
brought about the adoption of a reso- 
lution favoring the continuance of this 
most recent activity of the California 
Bar. 

As officers for the coming year the 
Board of Governors elected: Paul Val- 
lee of Los Angeles as President ; Gerald 
H. Hagar of Oakland, John A. He- 
wicker of San Diego, and H. L. Thomp 
son of Riverside, as Vice Presidents, 
and Grove J. Fink of San Francisco, 
Treasurer. Newly elected members of 
the board who took office at the Con 
vention were: T. H. DeLap of Rich 
mond, Kenneth G. McGilvray of Sac 
ramento, Grove J. Fink of San Fran 
cisco, Roy V. Rhodes and Loyd Wright, 
both of Los Angeles. 

Among the notable addresses of the 
Convention was the annual Alexander 
F. Morrison Lecture that was delivered 
by Colonel O. R. McGuire of Arling 
ton, Virginia, Chairman of the Ameri 
can Bar Association Committee on 
Administrative Law. “The Conflict Be- 
tween Individual and Group Rights in 
\merica” served as the subject of the 
lecture. An interesting historical resumé 
of the creation of the boundary be- 
tween Nevada and California was pre- 
sented by Lester D. Summerfield of 
Reno, President of the State Bar of 
Nevada, appearing as a guest speaker. 

An indication of the accomplishments 
of this Convention can be gained from 
the fact that the printed proceedings 
which were ready for distribution to 
the membership on October 17 com 
prised 400 pages. 

CLAUDE MINARD, 
Secretary. 


Colorado Bar Association Adopts ‘‘ Affiliation Plan”’ 
President Hogan Outlines Objectives of American Bar 


Association — Distinguished Local Speakers - 


Largest 


Attendance on Record 


HE Forty-first Annual meeting of 


the Colorado Bar Association was 
held at the Broadmoor Hotel, Colorado 
Springs, September 9th and 10th. The 
attendance was the largest in the his- 
tory of the Association. This large 
gathering was due primarily to the able 
and energetic leadership of President 
Wilbur F. Denious, who had arranged 
an interesting program, featured by the 
attendance and addresses of Frank J. 
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Hogan, President of the American Bar 
Association; R. Allan Stephens, Secre- 
tary of the Illinois Bar Association and 
Ronald J. Foulis, Chairman, and A 
Pratt Kesler, of Salt Lake City, Dis- 
trict Representative, of the Junior Ba 
Conference of the American Bar As- 
sociation. 

President Hogan addressed the as- 
sembly on three different occasions. At 
a luncheon given in his honor the first 
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day by President Denious, and again 
at the Annual banquet, Mr. Hogan 
charmed the audience by his keen Irish 
wit and versatility. His principal ad 
dress, delivered in the evening of th 
first day, was devoted to the subject of 
“The Leadership and Independence of 
the American Lawyer.” 
in detail the objectives of the American 
Bar Association as he conceives them 
and the lawyers’ duty to the public and 
the nation. Mr. Stephens delivered an 
interesting address on the history, fo 
mation and benefits of State Bar As 
sociations. Mr. Foulis and Mr. Kesle1 
spoke on the subject of the “National 
Program of the Junior Bar Conferenc« 
and Its Relationship to Other Bar 
Groups.” Distinguished local speakers 
who addressed the Association on a 
variety of subjects of interest and im 
portance to the profession were; Chief 
Justice Haslett P. Burke, and Justice 
Norris C. Blake, of the Colorado Su 
preme Court; Judge Alfred P. Murrah, 
of Oklahoma City; L. Ward Banniste1 
G. Dexter Blount; Wilbur F. Denious 
Horace N. Hawkins; Philip S. Van 
Cise, and others. 


He explained 


Of paramount interest to the ranl 
and file of those present, however, w: 
the proposed reorganization of the Stat 
Bar Association by the adoption of an 
“affiliated plan.” For several years this 
and other plans had been discussed and 
submitted for the consideration of th 
Bar, the Supreme Court and the Legis 
lature, but without any conclusive ac 
tion. The officers of the Bar, realizing 
that something should be done without 
delay if the Association was to continue 
and prosper, decided upon the affiliated 
plan as the best means of attaining an 
immediate reorganization. Accordingly, 
President Denious and the other officers 
drafted by-laws to effect the results 
desired, and submitted them during the 
year to each of the fifteen Local As 
sociations. All but two of the Locals 
promptly indicated their acceptance 
and at the Convention the plan was 
adopted and the new _ organization 
launched on its way. 

$y the adoption of this plan the total 
membership of the Colorado Bar A 
sociation was immediately increased 
from 200 to over 1100 active members 


\s the total number of practicing law 
yers in the State is only about 1400, the 
prospects for a unified and vigorous 
State Association are at once apparent 

The affiliated plan, as adopted, is de 
signed to make the State Association 
truly representative of the Bar of the 
State. Complete coordination between 
the Local and State Associations and 
cooperation of the entire membership is 
provided and necessary if the new or 


ganization is to endure and_ prospet 














G. Dexter BLouNT 
President, Colorado Bar Association 





[hese objectives are made possible in 
the by-laws, first, by the election of of 
ficers and representatives of the State 
Association from each of the Local As 
sociations; and second, by emphasizing 
the individual participation and coop 
eration of all members in the organiza 
tion and activities of the State Associa 
tion. The executive control is vested 
in a Board of Governors and the Ex 
ecutive Committee At least one mem- 
ber of the Executive Committee shall 
be a resident of each of the four Con 
gressional Districts of the State. The 
terms of office are regularly two years, 
but for the first term half of those 
selected shall serve for one year, to be 


determined by lot, and thereafter each 


shall serve the full two years’ term. The 
President and President-Elect are ex 
officio members of the Board. The of 
ficers of the Association pre vided by 
the by-laws, are as follow 1 president 
a president-elect, and tour vice-presi 
dents to be elected at the Annual 


ing. One of the fou 


meet 
ce-presidents 
shall be a resident of each Congres 
sional District. For the year 1938-39 
the senior vice-president shall be de 
termined by lot, and thereafter the 
seniority shall rotate according to the 
numbers of the Congressional Districts 
represented. Officers elected this year 
are as follows: President, G. Dexte 
Blount, of Denver; President-Elect, 
William R. Kelly, of Greeley; Senior 
Vice-President, Guy V. Sternberg, of 
Grand Junction, and three other Vic« 
Presidents, H. Lawrence Hinkley, of 
Sterling; David P. Strickler,.of Colo 
Stanley T. Wallbank, 
of Denver. The Secretary, Fred y 
Holland, was appointed by the Presi 
dent; and the Treasurer, Edward | 
King, was appointed by the Board of 
Governors. The selection of officers, 


rado Springs; 


except those appointed, is by ballot at 
the Annual meetings. Nominations are 
made by a Committee of four of the 
Board of Governors and the President 

Selection of Committee membership 
s so proportioned that each affiliated 
group shall be represented. Vacancies 
in standing committees shall be filled 
from membership of the appropriate 
affiliated Associations.* 

Plans for increased activities of the 
Association have been made, and will 
be put into effect as soon as possible 

Frep Y. HOLLAND, 


Secretary 





*A complete copy of the by-laws will 
be published in the Proceedings of the 
Colorado Bar Association and ready 
distribution in December 


Connecticut State Bar Association Holds Third Meeting 


under Reorganization Plan 


President Hogan Speaks at Banquet 


Important Section Meetings 
Plan to Incor- 


porate Bar Favored 


HE annual meeting of the State 

Bar Association of Connecticut was 
held at the County Court House in 
Hartford on October 21 and 22, 1938 
[his was the third meeting held under 
the plan of reorganization adopted in 
1935 

[he first day of the convention was 
devoted to section meetings. At the 
meeting of the Criminal Law Section 
Justice Newell Jennings of the Supreme 
Court of Errors gave an address on 
“Improvement in the Operation of the 
Probation System.” Mr. George | 


Irskine, superintendent of the Con 
necticut Reformatory, discussed present 
conditions in correctional institutions 1 
Connecticut. Mr. Erskine, who has 
been in charge of the reformatory for 
many years, indicated that the argu 
ment that the reformatory is a gradu- 
ates’ school for criminal s over 
stressed and asserted that only a small 
proportion of the cases sent there was 
hopeless. William H. Blodgett, State’s 
Attorney for Litchfield County, was 
elected chairman of the Criminal | 
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IT’S NOT 
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it’s the way you play it 


— J 001 proct hands and fool-p. oof 
cases are among the rarest experiences. 
The bridge expert plans each move ahead 
sensing the probabilities of his oppo- 
nent’s holdings. A sound game can be 


played no other way. 


The lawyer who plans his case with the 
aid of AMERICAN JURISPRUDENCE knows 
the probable moves of his opponents and 
the strength of both his own and the 


other side’s contentions. 


Thus AMERICAN JURISPRUDENCE is the 


handbook of sound legal practice. 
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Section, and Benedict M. Holden, Jr., 
of Hartford, its secretary. 

At the meeting of the section on 
Practice and Procedure, Dean Charles 
EK. Clark of the Yale Law School, who 
was reporter of the Commission on the 
New Federal Code, gave an exposition 
of the rules which, he said, were to a 
very appreciable extent based upon the 
Connecticut Practice Act. A number 
of resolutions were passed looking to- 
ward the improvement of the adminis- 
tration of criminal law and referred to 
the Executive Committee of the State 
Bar Association for approval. James 
W. Carpenter, of Hartford, was elected 
chairman of the section and Charles H. 
Blackall, of Hartford, its secretary. 

The meeting of the section on Pro 
bate and Estate Practice was addressed 
by Robert C. Walker, trust officer of 
the Colonial Trust Company of Water 
bury, the subject of his address being 
“The Duties of a Trustee.” Sugges 
tions relative to uniform rules through 
out the state in probate proceedings 
were given by Honorable Paul L. Mil 
ler, former Judge of Probate in Bridg: 
port. John L. Gilson, of New Haven 
was elected chairman of the section and 
Carl F. Bollman, of New Haven, its 
secretary. 

At the meeting of the section on Bank 
and Trust Company Law, Honorable 
Ernest L. Averill, former Assistant At 
torney General, who represented the 
state for some years at the meetings of 
the Attorney Generals of the American 
Bar Association, gave an address ad 
vocating the adoption of a uniform 
common trust fund act and a uniform 
principal and income act, in view of the 
recent new federal legislation on taxa 
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BECK, May It Please the Court $ 5.00 
CARDOZO, Law Is Justice 3.00 
CHANDLER, Trial of Jesus, 2 Vols., 
Cloth, $5.00; DeLuxe Ed. 7.50 
ELLIOTT'S Debates, 5 Vols. 25.00 


HOLMES, His Book Notices, Uncol- 
lected Letters, etc., by Shriver 3.00 
QUINDRY, "Practicing Law" 3.75 
RABY, 50 Famous Trials 2.50 
WARDEN, The Life of Blackstone 5.00 
WICKERSHAM, "OLD YUKON— 


Tales, Trails, Trials”. . 4.00 
WIGMORE, Panorama of the 
World's Legal Systems 6.00 
Etc., Etc. 


Write us for other suggestions 
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FREDERICK A. WIGGIN 


President, State Bar Association of 
Connecticut 


tion, making such common trust funds 
exempt from taxation when instituted 
in accordance with the rules of the 
Federal Securities Commission. Fur- 
ther discussion was led by George E. 
Beers, the member from Connecticut of 
the Commission on Uniform Laws and 
chairman of the Real Property Section 
of the American Bar Association. The 
adoption by the incoming legislature of 
1939 of these two uniform acts was re- 
ferred to the Executive Committee of 
the State Bar Associaion with the re- 
quest that it be approved for passage by 
the association. J. Dwight Dana, of 
New Haven, was elected chairman of 
the section and William W. Gager, of 
Waterbury, its secretary. 

Mr. George L. Allin, member of the 
New York Bar, discussed the effect of 
the recent amendments to the bank- 
ruptcy law upon real estate before the 
section on Real Estate and Title Ex- 
amination. He also discussed the effect 
of federal income tax law on the can- 
cellation of mortgage notes. He par- 
ticularly deprecated the right of the fed- 
eral courts under the bankruptcy act to 
revamp mortgages, change the due 
date, the interest rate and amounts of 
amortization. This section has per- 
formed a very extensive task in pro- 
ducing a code of uniform standards to 
be used by title attorneys in closing 
titles and has held several meetings 
during the year under the leadership 
of Mr. Ned E. Ostmark. Max Traurig, 
of Waterbury, was elected chairman, 
and Hereward Wake, of Westport, sec- 
retary. 

The annual banquet of the State Bar 
\ssociation was held on Friday eve- 
ning, October 21, and was addressed 
by Mr. Frank J. Hogan, President of 





the American Bar Association. Mr. 
Warren B. Burrows, President of the 
State Bar Association, presided at the 
banquet. Members of the Supreme 
Court of Errors, the Supreme Court 
and the judges of the United States Dis- 
trict Court were among the guests at 
the Banquet. Louis Wyman, of Man- 
chester, New Hampshire, member of the 
Board of Governors from the First Dis- 
trict, was present and spoke briefly. 

Mr. Hogan, in his address, said that 
the five major objectives of the As- 
sociation during the next year would 
be: study by State Bar Associations of 
the recommendations by the Section on 
Judicial Administration of the national 
organization, to the end that State 
courts might be induced to put into ef- 
fect the recommended procedural re- 
forms applicable to local conditions 
continuance of the fight to obtain selec 
tion of judges solely on the ground of 
fitness for judicial office; obtaining for 
citizens whose controversies with gov- 
ernment come before administrative 
boards and commissions the right of 
judicial review of the orders made by 
such boards and commissions; exten- 
sion by lawyers of legal aid work so 
that it cannot be said justice has been 
delayed or denied to any person because 
of financial inability to hire a lawyer; 
and insistence by the bar on defense of 
and protection for the vital rights guar- 
anteed by the Bill of Rights. Mr. Ho- 
gan denied vigorously what he de- 
scribed as the frequently published mis- 
representation that lawyers have so 
lost the confidence of the people that 
they are not chosen for positions of 
public leadership as was the custom in 
earlier days. 

On Saturday morning the Board of 
Delegates of the State Bar Association, 
which is composed of delegates from 
the various county and local associa- 
tions throughout the State and propor- 
tioned in its representation in accord- 
ance with the number of members in 
such associations, met for its annual 
session under the leadership of Mr. 
Alex W. Creedon, of Hartford. Mr. 
Harry L. Nair, of the Hartford Bar, 
who is considered an authority on the 
subject of Free Legal Aid, gave an ad- 
dress, with particular attention to the 
free legal aid system adopted in Hart- 
ford in 1917, under which 40 volunteer 
lawyers handled cases throughout the 
county. His address also summarized 
the free legal aid systems in the dif- 
ferent cities throughout the state and 
the methods employed in the small 
claims courts of the several cities. Gen- 
eral interest has been evidenced in 
Connecticut with relation to an inte- 
grated bar, and a report upon that sub- 
ject by James W. Carpenter, of Hart- 
ford, was discussed fully, the principal 
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objection being based upon the fact that 
the Superior Court under its power to 
make rules has been exceedingly suc- 
cessful in its control of admissions to 
the bar and disciplinarian action against 
offenders, and the doubt which existed 
as to the transfer of this authority to 
the bar itself. Reports on a uniform 
city court act by Lucius F. Robinson, 
Jr., and on the Selection of Judges of 
Minor Courts by Arthur T. Keefe were 
received. Archibald MacDonald, of 
Putnam, was elected chairman of the 
Board of Delegates for the coming year, 
and Harry L. Nair, of Hartford, its 
secretary. 

The annual session of the State Bar 
Association was held on Saturday after 
noon. The report of the committee 
on Cooperation of the Connecticut 
Society of Certified Public Accountants 
was given by Farwell Knapp, and the 
various resolutions which had passed 
the various sections and the Board of 
Delegates were brought before the con- 
vention itself, with the recommendation 
or disapproval of the Executive Com 
mittee. The President and Executive 
Committee of the State Bar Associa- 
tion were authorized to appoint a com 
mittee in response to a letter from Gren 
ville Clark, of New York, chairman 
of the Bill of Rights Committee of the 
American Bar Association, to take 
cognizance of the violation of provi 
sions of the state and federal constitu 
tions in respect to basic rights, such as 
freedom of the press, speech, assembly 
and petition, or unreaonable searches 
and seizures of other fundamental 
rights, if the complainant cannot other- 
wise obtain competent representation. 
This vote was taken in cooperation 
with the policy announced by President 
Hogan in his opening address at the 
meeting of the American Bar Associa- 
tion in Cleveland 

The Association authorized the crea 
tion of committees on unauthorized 
practice of law, public relations and a 
practicing lawyers’ seminar committee ; 
approved proposed adoption by the 
Generali Assembly of the uniform act 
permitting investment in common trust 
funds; referred to the next annual 
meeting a proposal to limit the number 
of members of the bar; approved pro- 
posed legislation prohibiting practice 
in the courts by judges of the Supreme 
and Superior Courts and courts of com- 
mon pleas in Fairfield, New Haven 
Hartford and judicial district of Water 
bury, with the exception of the associ 
ate judge at Hartford, and by state 
referees; prohibiting state’s attorneys 
assistant state’s attorneys, judges and 
prosecutors of criminal courts of com 
mon pleas or of minor courts having 
criminal jurisdiction from appearing 
while in office in any criminal case i1 


behalf of any accused in state or fed 
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eral courts; asked that the Judicial 
Council study a revision of probate 
court practice and procedure; referred 
to the real estate section a proposed act 
creating a lien on real property offered 
for bail bond; approved amendments of 
the murder statute to make death caused 
by kidnaping first degree murder; ap- 
proved amendment of the kidnaping 
statute to provide a maximum penalty 
of 50 years in prison; disapproved a 
proposed act to allow impeachment of 
one’s own witness; disapproved a pro- 
posed act requiring notice to the state 
by the defense in event the defense was 
to be an alibi; approved a proposal to 
extend probation from one year to three 
years maximum; and approved a pro- 
posed bill to make uniform the practice 
and procedure in minor courts. 

James W. Carpenter of Hartford re- 
ported to the session of the associa- 
tion’s Board of Delegates on the plan 
for an integrated or universal bar. The 
committee’s proposal to incorporate the 
bar was referred to the Executive Com- 
mittee with the request that it be acted 
upon favorably. If the plan is adopted 
and the Connecticut Bar is incorporated, 
it would bring into its membership 
every attorney desiring to take part in 
active practice. Arguments in favor of 
an integrated bar are that it raises the 
efficiency of the profession of law, 
raises the moral standards, enables the 
bar to speak effectively on legislative 
matters and to defend itself against the 


invasion of its rights and prerogatives. 
The Board of Delegates also heard a 
report of its committee on selection of 
judges of minor courts by Arthur T. 
Keefe of New London, recommending 
a proposed constitutional amendment 
that all minor court judges be appointed 
by the General Assembly, on nomina- 
tion of the Governor, with the excep- 
tion of probate judges. A. Storrs 
Campbell submitted a report from the 
Hartford County Bar Association’s 
committee on unauthorized practice of 
law which recommended that each 
county bar name a special attorney to 
receive complaints, study existing con- 
ditions, treat with innocent offending 
persons and bring before the courts on 
charges of contempt the defiant offend- 
ers. It also recommended that a com- 
mittee be named in each county to con- 
fer with the chief justice or a com- 
mittee of judges to perfect methods of 
procedure and obtain financial support 
for such a program. 

The officers of the association elected 
for the ensuing year are Frederick A 
Wiggin, of New Haven, president; 
Warren F. Cressy, of Stamford, vice- 
president; James E. Wheeler, of New 
Haven, secretary and treasurer. 

This convention was the largest and 
most enthusiastic held in many years. 
Amendments to the constitution were 
passed, perpetuating the new organ- 
ization, 

JAMES E, WHEELER, Secretary. 


Indiana Bar Association to Have Integrated Bar and 
Non-Partisan Election of Judges As Major Objectives for 


This Year—New Federal 


Rules Discussed—Of ficers 


Elected—Guest Speakers 


NTINUING efforts to obtain an 
integrated Bar and non-partisan 
election of judges were named as the 
major objectives of the Indiana State 
Bar Association, by William H. Hill, 
of Vincennes, newly elected president 
of the Association, in an inaugural ad- 
dress at the closing session of the an- 
nual meeting held at French Lick, on 
September 16th and 17th. Mr. Hill 
also recommended that the Association 
devote special study to the subjects of 
Administrative Law and Pre-trial Pro- 
cedure, and pledged cooperation to the 
American Bar Association by appoint- 
ment of a committee to defend civil 
liberties granted by the Bill of Rights. 
Other officers elected at the meeting 
were Milo N. Feightner, Huntington, 
vice-president; Andrew J. Hickey, of 
LaPorte, Frank B. Russell, of Tipton, 
O. B. Ratcliff, of Covington, Willis 
Hickam, of Spencer, Edmund L. Craig, 
of Evansville, and Roscoe C. O’Byrne, 


of Brookville, to the Board of Man- 
agers. Louden L. Bomberger, of Ham- 
mond, is the retiring president. 

The Association this year adopted 
the practice of the American Bar As- 
sociation in having its committee re- 
ports printed in advance and distributed 
to the membership. The plan met with 
very general approval and facilitated 
the expedition of the business before the 
convention. Particular interest was 
attached to the reports of the special 
committees on Canons of Ethics, and 
Judicial Selection and Tenure and Ad- 
ministrative Law. The Canons of 
Ethics adopted as a result of the com- 
mittee’s report were widely commended 
over the State. 

\ feature of the convention program 
was a discussion of the new Federal 
Rules and the possible adoption of sim- 
ilar rules by the Indiana Supreme 
Court. This discussion was led by AI- 
bert H. Cole, of Peru, Arthur L. Gil- 





WituiaM H. HILt 
President, Indiana State Bar Association 





liom, of Indianapolis, and Burke G. 
Slaymaker, of Indianapolis. 

The annual address of President 
Bomberger, and a paper on “The 
Chandler Act” by Carl Wilde, of In- 
dianapolis, Federal Referee in Bank- 
ruptcy, were other highlights of the 
meeting. 

Visiting speakers were Frank J. Ho- 
gan, President of the American Bar 
Association, Judge John J. Parker, of 
the United States Circuit Court of Ap- 
peals, J. Armitage Ewing, K. C., of 
Montreal, Canada, Fred E. Imbau, of 
Chicago, and Dr. Ruth Alexander, of 


Chicago. Tuomas C. BATCHELOR, 


>ecretary. 
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North Carolina State Bar Shows Satisfactory Progress 

Bishop Penick Speaks on ‘‘The Church and the Law’”’ 

Bills to Give Supreme Court the Rule-Making Power 
Explained— Other Addresses 


HE North Carolina State Bar sociation. Next followed an address by 


held its fifth ar 1 meeting at the 
Sir Walter Hotel, Raleigh, at 10 A. M.., 
Friday, October 28, attended by 
six hundred persons 


r 


ove! 
“4g 
ncluding law stu- 


Bishop Edwin A. Penick, of the Epis- 
copal Diocese of North Carolina, on the 
subject “The Church and the Law,” 
being introduced by Joseph B. Cheshire, 





dents from approved law of the Raleigh Bar. 
schools in the State . The proposed bill- to give the rule- 
The meeting was presided over by making power to the State Supreme 
the retiring President, Chas. G. Rose, Court for making uniform rules for in- 
of Fayetteville iddress of wel- ferior courts was explained by Frank 
come was made \ttonrey General E. Winslow, of the Rocky Mount Bar. 
Harry McMullan and the response by Another proposed bill to improve the 
W. C. Feimster, of the Newton Bar. system of Justices of the Peace was ex- 
Reports of retiring Secretary-Treasurer plained by James MacClamroch, of the 
Henry M. London and by J. Dickson Greensboro Bar. 
McLean, Chairman the Executive At the afternoon session, greetings 


from the North Carolina Bar Associa- 
tion were brought by Kingsland Van 
Winkle, President. This was followed 
yy a masterly address by Judge I. M. 
Meekins, of the U. S. Eastern District 
of North Carolina on the subject “The 
Law Makes the King.” He was intro- 
duced by Senator Josiah W. Bailey. 
Major L. P. McLendon, of the 
Greensboro Bar, Chairman of the Com- 


State Bar to be 
and satisfactory 
the work of the 


Committee, showed the 
in a healthy condition 
progress being 1 
organization. 

A short address wa 
nor Clyde R. Hoey who was introduced 
by Ex-Governor J. C. B 
Hon. Frank J. Hoga: 
D. C., President of the 
Association, addressed 


Ss made by Gove! 


Ehringhaus. 
of Washington, 

American Bar 
the meeting on 


“The Lawyer’s Leadership and Inde- mission on the proposed Department of 
pendence,” which broadcast on a Justice made a report of the work of 
State-wide hook-uy He was intro- that body which was followed by a re- 
duced by Hon. W Smith, of Ra- port of the work of the Board of Law 
leigh, State Delegate to the House of Examiners by Kenneth O. Burgwin, of 
Delegates of th merican Bar As- Wilmington, a member of the Board. 


he 
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So. getiamahiglon ty 


Front row, left to right—Hon. Clyde R. Hoey, Governor of North Carolina; Hon. 
Frank J. Hogan, President, American Bar Association ; Hon. I. M. Meekins, U. S 
District Judge, Easte District of North Carolina; The Right Reverend Edwin A 
Penick, D. D., Bisl Diocese of North Carolina. Back row, left to right—Hon 
Henry M. London, retary and Treasurer of North Carolina State Bar; Willis 
Smith, State Delegate r the North Carolina Bar to the American Bar Association ; 


North Carolina State Bar; Hon. Harry McMullan, 
Attorney General of North Carolina; Hon. Kingsland Van Winkle, President of the 
North Carolina Bar ssociation; and Hon. J. C. B. Ehringhaus, former Governor 
of North Carolina. ° 


r Pe | sf 
resiaent, 


Hon. Charles G. Rose, P 





HuTCHINS 
North Carolina State 
Association 


Frep S. 


President, Bar 





The following officers were elected 
for the ensuing year: Messrs. Fred 5. 
Hutchins, of Winston-Salem, President, 
George C. Green of Weldon, Vice 
President. Mr. Edward L. Cannon, of 
Durham, the new all-time Secretary- 
Treasurer and Investigator was pre- 
sented, who, on December first, suc- 
ceeds the present Secretary - Treasurer 
Henry M. London, who declined re- 
election. 
Henry M. Lonpon, 
Secretary. 
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AIM of the N.S.R.A. 


The National Shorthand 
Association, in its annual 
and monthly magazine, emphasizes the 
importance of prompt and_ efficient 
service to courts, 
Its Code of Ethics 


Reporters 
convention 


counsel and clients 


includes 

The highest accuracy and skill 
in reporting, with a constant striv 
ing for self-improvement; and dili 
gence, and painstaking 


care in preparation of the 
transcript. 


exactness 
the 


this 
most 


members of 
found the 
the country 
each State 


the 1000 
are to be 


Among 
Association 
competent reporters in 
Members are located in 


A. C. Gaw, Secretary, 


Elkhart, 


Indiana 











Practicing Law Lectures in 
Boston and Syracuse At- 
tract Large Audiences 


HE Bar Association of the City of 
Boston, on the recommendation of 


its Education Committee, is conducting 


educational the 
first, for which no charge is being made, 
being primarily intended for younger 
members of the bar, to cover the follow 

ing topics: Conferences with Clients; 
Ascertaining and Analyzing the Facts: 
Pleadings; Interrogatories and An 
swers; Preparation for Trial; Applied 
Ethics; Court Room Conduct; Direct 
Examination; Cross-Examination; Re 
quests for Rulings; Openings and Ar- 


two extensive courses, 


AMERICAN Bar ASSOCIATION JOURNAL 





guments; Appeals; 
\rguments on Appeal. 

Five of the Supreme Court 
Judges are delivering lectures in this 
course and the attendance is reported to 
have reached the very gratifying aver- 
age of about seven hundred per lecture 
This is to be followed by an advanced 
course to be given at The Harvard Law 
School, for which an admission fee will 
be charged. 


sriefs on Appeal; 


seven 


Lawyers and professors of 
national prominence will speak. 
lectures will be devoted largely to prac- 
tice and procedure before administra- 
tive tribunals. 

In Syracuse a practicing law course 


These 


of ten lectures has been organized in 
cooperation with Mr. Harold P. Selig 
son, the Director of the Practicing Law 
Institute of New York City. The Syra- 
cuse lectures are sponsored by the Onon- 
daga County Bar Association 
University 
They are held each Monday night from 
seven-thirty to nine-thirty and are draw 


and the 


Syracuse College of Law. 


ing an average attendance of over three 
hundred. The subjects and speakers are 
as follows: 

Bankruptcy and Reorganization un 
der 77B—Harold P. New 
York City. 

Trials—Robert E. 
Estate 
the preparation of real estate contracts 


Seligson of 


Dineen. 
Real Transactions (including 
and real estate conveyancing )—Albert 
1. Dek Sr. 

Preparation and Trial of a Negligence 
Plaintiff’s Case Mel 
vin and Clifford Searl. 

Preparation and Trial of a 
gence Case: Defendant’s ( 
C. Ryan and Justice Francis D 
Curn, 


Case: Crandall 
Negi 
ase- -| ewis 
Mc- 


Drawing of Wills and Trusts and 
\dministration of Decedent’s Estate— 
George W. Lee, John V. McCarthy and 
George W. Gray. 


Brief Writing and Appeals—Justice 
Ernest 1. Edgcomb. 

Organizing Corporations 
Mackenzie. 

Secured Transactions—Victor Levine. 
Laws and Labor 
Kerwin of Ne 


William A. 


Relations— 


York City. 


Labor 
Thomas E., 


Institute at Celebration of 
Duke Centennial 


N connection with the celebration of 
| Duke University’s one hundredth an- 
“Law in 
Durham, 


niversary, a 
Modern Society” 
N.C 

Speaking in the symposium was Pro- 
fessor Harold J. the Univer 
sity of London, author of such widely 
known works as “The Crisis and the 
Constitution” and “Democracy in 
Crisis,” U. S. Senator Arthur H. Van 
denberg, former Assistant Attorney Gen- 
eral John Dickinson and Walter Lipp- 
author of 


Symposium on 
was held at 
., on December 2 and 3. 


Laski, of 


mann, syndicate writer and 
numerous widely read books. 

Leading institute discussions on 
ministrative practice and procedure was 
Judge Harold M. Stephens of the U. 5. 
Court of Appeals for the District of 
Columbia, Charles Fahy, general counsel 
for the National Labor Rela 
former Under-Secretary of the Treasury 
Magill, and Major A. |.. 
assistant administrator in 
the 
these 


ad- 


tions Board, 


Roswell 
Fetcher, 
charge of compliance unde 
law. 


wage 
and hour Each of four 
speakers developed a 
administrative law. Judge Stephens dis- 
cussed rules of evidence before adminis- 
trative boards, Mr. Fahy took up proce- 
dure under the national labor relations 
act, Mr. Magill considered practice and 
procedure in federal taxation, and Ma- 
jor Fletcher discussed procedure under 
the wage and hour act. 
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subject in 
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Serves the Insurance Com- 
panies, Transportation 
Lines and Self-Insurers 


Edward E. Collins, 
Manager 
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Published in compliance 
with Rules and Standards of 
the A.B.A. as to Law Lists 
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What Every Lawyer Should Know 


The object in view in preparing Corpus Juris Secundum has been two-fold: 
First, to provide a complete encyclopedic treatment of the whole body of the 
law, which means that it must be based upon all the reported cases; Second, to pre- 
sent each title of the law in form and content most suitable as a means of practical 
reference for the Bench and Bar. 


Corpus Juris Secundum is therefore a complete restatement of the entire body 
of American Law. The clear-cut and exhaustive propositions comprising the text 
are supported by all the authorities from the earliest times to date. The support- 
ing case citations, conspicuously set out in the notes, point to all decisions handed 
down since the publication of Corpus Juris. When the searcher may wish to con- 
sult earlier authorities, a specific reference to Corpus Juris will make available all 
cases back to 1658. 


Each title is preceded by a complete section analysis, greatly simplified to 
facilitate research. Where the scope of any section is such as to require it, a more 
minute analysis will be found thereunder in its appropriate place within the title. The 
convenience of this method—an innovation in encyclopedic writing—must imme- 
diately commend itself. 


A concise black letter summary, indicative of its scope, precedes the full 
treatment or statement of the law under each section. These introductory sum- 
maries, concise and free from interlineation of authorities, will prove of great con- 
venience and value in legal research. 


An index will be found in the back of each volume covering the titles con- 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 


Corpus Juris Secundum will be kept to date by means of annual cumulative 
pocket parts for each volume. This feature of supplementation which has proved 
so successful in modern digests and statutes will conveniently, and with certainty, 
keep each title constantly to date through current cases and new precedents. 


Corpus Juris Secundum represents the combined product of the highest edi- 
torial talent and manufacturing skill. Its many excéllent editorial features are 
fittingly accompanied by corresponding innovations and improvements in mechan- 
ical arrangement, typography, and design, which the publisher believes will com- 
mend themselves to the profession as representing a new standard in legal publica- 
tions. 


THE AMERICAN LAW BOOK COMPANY 
BROOKLYN * NEW YORK 












































Citable in Every Court 
in America 


FEDERAL COR E ANNOTATED 


PERPETUAL MER ISJON PLAN 


A 












aioe 










\ —— ss 
—_— — il Tae 7 ; aS 


' airy I Cre 













— 


All Titles and Section Numbers are the same as in the U. S. Code 
adopted by Congress. 

Laws and annotations in F.C. A. are instantly accessible from a 
citation to any U.S. Code. 


F.C. A. shows the Federal Law as it literally exists in the language 
of the Official Statutes at Large. 


Annotations are Complete and Exhaustive with Parallel References 
to all Series of Reports. 
i Contains Complete Annotations for All Uncodified laws. 
Each Volume Separately Indexed. 
Many Other Exclusive Features. 


In Step With The Times 


Reasonably Priced— More Convenient —Inexpensive Service 


Full information on request 


THE BOBBS-MERRILL COMPANY 


PUBLISHERS « INDIANAPOLIS 






































Announcing 


The Latest, Most Complete and the Most Authoritative Treatise 


BANKRUPTCY 


A topic that has experienced more radical 
change and greater development in the past 
decade than any other branch of the law. 


Whenever you have occasion to ascertain the status of 
the law on any phase of Bankruptcy always consult— 


VOLUME 8, CORPUS JURIS SECUNDUM 


which contains a complete restatement of all the law 
on the subject — an accurate and authoritative treat- 
ise based upon ALL of the law and ALL of the 
cases——the most readable, most understandable and 
the most reliable text on Bankruptcy in existence. 


THE AMERICAN LAW BOOK COMPANY 
BROOKLYN, N. Y. 
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In Re Corpus Juris SECUNDUM 


"You deserve the thanks of the bench and bar 
for the method pursued in the preparation of 
the topics thus far treated in Corpus Juris 
Secundum, and for the clear, logical, and con- 
cise manner in which they are presented and 


discussed. 


"This work is of such a high standard that it is 
just about the last word in law books, and will 
save much time and labor. It will be a great 
aid in settling many of the problems that will 


confront this Court." 


John H. Sharp, Associate Justice, 
The Supreme Court of Texas. 


An excerpt of a letiar from 
- 


the files of The American 
Law Book Co 


The American Law Book Company — — Brooklyn, New York 
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ago. 


“Full Faith and Credit shall be given in 
each State to the public Acts, Records, and 
judicial Proceedings of every other State.” 


. « Article IV. Section 1 - Constitution of the United States 
Growth in lands, wealth and people has not 
changed that which was written 151 years 


THE LAW, as lawyers want it, and as lawyers 
need it, is not the law of any single State 
or group of States, but ALL the law and ALL 
the cases of ALL the jurisdictions. 





ORPUS JURIS SECUNDUM is based not on a selection of judicial determinations, but on all the 
law. The acclaim it has received from eminent members of the Bench and Bar, as evidenced below, 
in indicative not only of the esteem in which it is held, but also of its acceptance as the nation’s 


outstanding legal reference work. 


— “Corpus Juris Secundum 
will be almost indispensable to the 
Bench and Bar.” 

ARIZONA — “It is a monumental work 
and merits the highest commendation 
of the Bench and Bar of America.” 
ARKANSAS — “It occupies an honored 
place in my private office as wel] as 
in the library of this Court.” 
CALIFORNIA — “It maintains the high 
standard set by you in the publication 
of Corpus Juris.” 

COLORADO — “It will lighten our 
labors and enable us to more speedily 
efficiently and competently carry out 
the work of administering justice.” 
CONNECTICUT — “I am impressed 
with the attractive form of Corpus Juris 
Secundum and the clear and easily 
legible character of its pages.” 
DELAWARE — “It is a splendid work 
excellently edited.” 

DISTRICT OF COLUMBIA — “You have 
provided a restatement of the law which 
will be of infinite value to the Bench 
and Bar.” 

FLORIDA — “I give to your truly excel- 
lent work my unqualified endorsement 
GEORGIA — “The members of the Bar 
must feel deeply indebted to you as do 
the members of the Bench.’ 

IDAHO — “I consider it one of the best 
ready reference works published.” 
ILLINOIS — “I consider the new Corpus 
Juris a great improvement 1] 
previous reference works” 
INDIANA — “I find Corpus J 
dum helpful in discharging my duties as 
one of the members of the Appellate 
Court of this state.” 

IOWA — “This is a very useful publi- 
cation and one which the Bench and 
Bar cannot afford to be without.” 
KANSAS — “This work sets a new 
standard for the making of law books.” 
KENTUCKY — “This new work is indeed 
a masterpiece.” 

LOUISIANA — “I consider Corpus Juris 
Secundum to be a most profound and 
complete restatement of the law.” 


over a 


uris Secun- 


MAINE — “I value the work highly and 
am making frequent use of it.” 
MARYLAND — “Corpus Juris Secundum 
splendidly sustains the standard set by 
your earlier publication.” 
MASSACHUSETTS — “I use it con- 
stantly as a book of first reference.” 
MICHIGAN — “The book itself is a 


beautiful and majestic achievement 


MINNESOTA — “Nothing better could 
be said than that it carries on the fine 
excellencies of its predecessor with 
many additions in substance and form 
which augment its usefulness.” 


MISSISSIPPI — “I would be glad to see 
a set of Corpus Juris Secundum placed 
in every county seat of the state so that 
all members of the Bar could and 
would use it.” 

MISSOURI — "I have been greatly im- 
pressed with its thoroughness and the 
up-to-the-minute character of its Anno 
tations.” 

MONTANA — “! have found it to be 
one of the most valuable publications 
published by any law book publishing 
company.” 

NEBRASKA — “I am satisfied that it 
will prove a decided improvement over 
Corpus Juris.” 

NEVADA — “It sets forth a wealth of 
well ordered legal information.’ 

NEW HAMPSHIRE — “In my opinion 
one of the most valued annotated works 
of its kind.” 

NEW JERSEY — “An exhaustive treatise 
covering practically everything which 
a lawyer or judge needs to know and 
brings the law up to date.” 

NEW MEXICO — “I continue to find 
pleasure and profit in the use of your 
work.” 

NEW YORK — “Ii legal precedent is 
not to be found within its covers the 
search may well be concluded.” 
NORTH CAROLINA — "! believe every 


lawyer in the nation should have 


Corpus Juris Secundum.” 
NORTH DAKOTA — “A gold mine of 


ready authentic information.” 


THE AMERICAN LAW BOOK COMPANY, 





OHIO — “The set wil] establish a stand- 
ard of general excellencies that will 
not be exceeded in this generation.” 


OKLAHOMA — “Indeed an exceeding- 
ly fine piece of work and a great aid 
to lawyers, judges and others.” 
OREGON — “It will prove invaluable 
to all lawyers who desire to keep 
abreast of the times.” 
PENNSYLVANIA — “Corpus Juris Secun- 
dum is of the greatest help to me in 
writing my opinions.” 
RHODE ISLAND — “It seems 
be a triumph of legal 
law publishing.” 
SOUTH CAROLINA — “Please accept 


not only my congratulations, but thanks 


to me to 
scholarship and 


and appreciation for Corpus Juris 
Secundum.” 
SOUTH DAKOTA — “Without doubt it 


is a great work.” 

TENNESSEE — “An excellent work from 
every standpoint.” 

TEXAS — “This work is of such 
standard that it is just 
word in law books 


high 


about the last 


UTAH — “I think no one will seriously 
contend that Corpus Juris Secundum 
is not worthy of its predecessor 


VERMONT — “I am sure that the work 


profession.” 

VIRGINIA — "! anticipate the saving of 
much time in the use of this publica- 
tion.” 

WASHINGTON — “This is a distinct 


contribution to the literature of the law.” 


WEST VIRGINIA — “You are to be con- 
gratulated in giving us this excellent 
work.” 

WISCONSIN — “! have had occasion to 
consult it frequently and have found it 
accurate and exhaustive 


WYOMING — “Let me congratulate you 
that such a splendid too! for the legal 
profession is being forged by craftsmen 
who are so thoroughly qualified through 
education and experience to produce 
the best.” 


BROOKLYN, N. Y. 
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Thirty, -2ight. Yours 


First Cyc, then Corpus Juris, and now Secundum—all pro- 
duced by the same editorial staff under the able leadership 
of William Mack—an achievement without precedent. 


We submit that no one man, or group of men, is better quali- 
fied to state the law as it exists to-day than is this man and 
are these men whose efforts for a generation have been 


devoted exclusively to the production of legal encyclopedias. 


At the dawn of the century they picked up their pens and 
looked forward with eagerness to the task which lay before 
them. To-day, these same men are still at their work, but 
in them and their product is reflected the ripened experience 
of four decades dedicated to an intensive study of the law. 


Thus thirty-eight years of intellectual development solely 
in the interests of the legal profession are being concentrated 
in the production of CORPUS JURIS SECUNDUM—the 
supreme achievement of master craftsmen whose skill and 


experience are without parallel in the annals of legal literature. 
oomoo 


THE AMERICAN LAW BOOK COMPANY 
272 Flatbush Avenue Extension 
Brooklyn, New York 
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1535 pages of text and notes —90 pages of factual index — exhaustively 


embracing the law relating to — 


National Banks, State Banks, Savings Banks, Loan, Trust and Investment 
Companies, The Federal Reserve System and all other Federal Banks and 
Banking Agencies 


Collections, Deposits, Loans and Discounts, Checks, Stockholders, Cap- 
ital Stock and Dividends 


Functions and dealings generally, dissolution and insolvency, officers and 
agents, control and regulation 


AND 


All other related topics of this most important and highly technical legal 
subject. 


Whenever you have occasion to ascertain the status of the law on any phase 


of Banks and Banking always consult — 


VOLUME 9, CORPUS JURIS SECUNDUM 


The American Law Book Company 
Brooklyn, New York 
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AN ACKNOWLEDGMENT 
AND A PLEDGE 


We acknowledge with sincere apprecie- 














tion the encouragement and cooperation 
accorded us by the American Bar, with- 
out which it would have been impossible 
to produce Corpus Juris Secundum, now 
recognized and acclaimed throughout the ne- 
tion as the greatest of legal reference works. 


In return we pledge ourselves to continued 
service with but one purpose in view— 
that of affording the American Bar in perma- 
nent form a work that accurately states all 
the law as developed by all reported cases 
from every jurisdiction. 


The American Law Book Company 
972 Flatbush Avenue Extension 
Brooklyn, N. Y. 
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facts is necessary for a judicial determination of a contro- 











versy, so is a knowledge or study of all the reported cases 
necessary to a complete presentation of resulting legal 
principles. Anything less will not suffice. A knowledge 
of the law means a knowledge of all the decisions which 


. ‘i 
have made it law. 
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CARDOZO ON THE LAW: 


“We live in a world of change. If a body of law were in 
existence adequate for the civilization of today, it could not 
meet the demands of tomorrow. Society is inconstant. So 
long as it is inconstant . . . there can be no constancy in 
law .. . Law defines a relation not always between fixed 
points, but often between points of varying position .. . 


There is change whether we will it or not.” 
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